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the people is being kept and per- 
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Buftalo’s Canal 


Dispute Goes to 
Supreme Court 


Government 


Appeals’ Re- 
versal of I. C. C. Order 


That New York Central 
Give Service. 


Railroad Contends 
State Not Carrier 


Asserts Commission Without 


Power to Heed Complaint 
Made to It by Com- 
monwealth. 


4) 

The validity of-the order promulgated 
by the Interstate Commerce Commis- 
sion requiring. the New York Central 
Railroad Company to perform transpor- 
tation service between the Erie Basin 
Canal Terminal, in Buffalo, N. Y., and 
points and shippers located on the lines 
of the railroad’s connections will be de- 
termined by the Supreme Court of the 
United States in the case of United 
States of America and Interstate Com- 
merce Commission, appellants v. The 
New York Central Railroad Company, 
No. 284. 

The case is on appeal from the Dis- 
trict Court of the United States for the 
Northern District of New York. Briefs 
have been filed by the United States, the 
Interstate Commerce Commission and 
the railroad company. William D. Mit- 
chell argued the case October 29, for 
the United States (Blackburn Esterline 
on the brief), P. J. Farrell for the In- 
terstate Commerce Commission, and 
Charles C. Paulding and Robert E. 
Whalen for the railroad. 

e State Complained. 

The State of New York constructed 
a free Barge Canal extending from Buf- 
falo on Lake Erie to the Hudson River. 
‘In Buffalo a large terminal was erected, 
equipped with machinery for loading and 
unloading vessels, and includes railroad 
tracks leading to the piers. A short 
track leads to the New’ York Central 
lines, joining the railroad track with 


[Continued on Page 16, Column 6.] 


»Dr. Work Discusses 
Collegiate Education 


Rigid Requirements for Matric- 
ulation Advocated by Sec- 
retary of Interior. 


The Secretary of the Interior, Dr. Hu- 
bert, Work, in an address delivered Oc- 
tober 29 at the University of Kansas, 
Lawrenceville, Kans., advocated more 
rigid requirements for students enter- 
ing upon college courses. 

“The privileges of learning,” said Dr. 
Work, “should be raised to a high pre- 
mium by processes of exclusion. 

“Colleges should no longer be a pos- 
sible refuge for the indolent or a tempo- 
rary retreat for the defective. They 
should be known as advanced schools for 
the aristocracy of mind and morals to 
which intellect and the habit of jndustry 
shall be prerequisites for admission.” 

The importance of personal contacts 
in the education of the individual was 
emphasized by Secretary Work. After 
one leaves the organized school or uni- 
versity, he said, one must “strive and 
achieve for himself, or be counted among 
the failures.” 

“Personal contact in school,” said Sec- 
retary Work, “gives and it takes away. 
Without contact with others, a ruinous, 
ingrowing personality takes possession, 
and introspection breaks a man for want 
of supporting cooperative sympathy from 
without. 

“Frivilous contact robs us of time. 
Everyone who has succeeded in the world, 


[Continued on Page 2, Column 3.] 


Shipping Board Arranges 
Virginia Apple Exports 


The Virginia apple crop will get to its 
European market as usual this year, de- 
spite the world shortage of ships, the 
Emergency Fleet Corporation announced 
October 29. The prompt handling of this 
perishable crop, the announcement states, 
is due directly to the ability of the Ship- 
ping Board to furnish American ships 
which could be allocated to Norfolk and 
Baltimore for this trade. 

The full text of the Fleet Corporation’s 
announcement is as follows: 

With reference to the allocation of ad- 
ditional tonnage to Norfolk to handle 
the export of the Virginia apple crop, 
the Orio lines have booked 59,400 bar- 
rels at Norfolk, distributed over eight 
vessels. In addition thereto 5,000 barrels 
have been booked from Baltimore. These 
bookings amount to over 500,000 cubie 
feet of cargo space and represent the 
equivalent of the available space of two 
ordinary freight vessels. It is under- 
stood from our operators that the apple 


| 
| 


pshippers have been well satisfied with the | 


relief given them, 


Manufacturers Told 
Place in Defense Plan 


Colonel MacNider Explains Mo- 
bilization of Industry in 
Address in Connecticut. ' 


Col. Hanford MacNider, Assistant Sec- 
retary of War, in an address before the 
National Manufacturers’ Association of 
Connecticut, at Waterbury, on October 
29, said the duties of his office under the 
National Defense Act of 1920, involved 
“a new and tremendous undertaking in 
the structure of national defense.” Those 
duties—“the assurance of adequate pro- 
vision for the mobilization of material 
and industrial organizations éssential to 
wartime needs’—Colonel MacNider de- 
clared, “embodied one of the bitterest 
lessons of the Great War.” 

The plan for the mobilization of in- 
dustry in case of another emergency 
“does not call for the manufacture of a 
single weapon in time of peace,’ he said, 
“but it does erect a structure of emer- 
gency insurance which promises freedom 


[Continued on Page 5, Column 1.] 


Ambassador Is Appointed 


For Brazil Inauguration 
Ambassador Edwin V. Morgan has 
been appointed by President Coolidge as 
special representative of the United 
States to attend the inauguration of 
Washington Luis, president-elect of Bra- 
zil, which takes place on November 15. 
Ambassador Morgan is now in on leave 
and expects to sail from Lisbon for Rio 
de Janeiro on November 1, according to 
the announcement by the Department of 
State, which follows in full: 

The President has named Ambassador 
Morgan his special representative with 
the rank of Ambassador to attend inaug- 
uration of President-elect Washington 
Luis on November 15. The Ambassador 
is sailing from Lisbon November 1, and 


expects to reach Rio de Janeiro Novem- 
ber 13. 





Page 8, Col. 2 
Aeronautics 


Assistant Secretary of Commerce for 
Air reports on conferences between 
manufacturers, operators and insurers 
on airway rules. 

Page 5, Col. 7 

Navy flyer straps motion picture cam- 
era to chest and records visual exper- 
iences while dropping in a parachute. 


Agriculture 


Department of Agriculture reports 
preliminary results of research in 
farmer elevator operation in spring 
wheat area. 

Page 4, Col. 3 

Monthly price report by the Depart- 
ment of Agriculture indicates drop in 
general level of farm prices. 

Page 4, Col. 2 

Wheat acreage of Chile reported as 
about the same as in 1925. 

Page 4, Col. 2 


Automotive Industry 


See “Court Decisions,” “Patents.” 
Banking 


Consolidated statement of Federal 
Reserve Banks*shows increase of $45,- 
301,000 in holdings of discounted bills 
in week ending October 27 and gain in 
deposits by member banks. e 

Page 9, Col. 5 

Daily statement of the condition of 
the United States Treasury. 

Page 9, Col. 4 

National Bank Changes. 

Page 9, Col. 1 

Foreign Exchange rate. 

Page 9, Col. 4 

See “Court Decisions,” “Railroads.” 


Books-Publications 


Publications issued by the United 
States Government. 


Chemicals 


Bureau of Standards describes prob- 
lems encountered in standardization of 
dyes. - 





Page 14, Col. 5 


Page 5, Col. 6 


Child Welfare 


Department of Agriculture urges 
Spanish-Americans in New Mexico to 
feed their children on goat’s milk. 

Page 2, Col. 6 

Children’s Bureau issues eight re- 
ports on series of recent studies in child 
welfare. 

Page 2, Col. 2 

Conference to consider plans for 
“Negro Health Week” in 1927 will be 
held on November 1. 

( Page 2, Col. 2 


Claims 


Depaftment 
that 


of Justice announces 
1,348 suits against the Govern- 





Page 5, Col 2- 


Review of Trade 


Promotion Given 


By Julius Klein 


Director Tells of Part Played 


by the Department of Com- 
merce in Selling Ameri- 
can Goods. 


The part played by the Department of 
Commerce in promoting the foreign 
trade of the United States and the prog- 
ress of that trade are discussed in Dr. 


Julius Klein’s report as director of the 
Bureau of Foreign and Domestic”* Com- 


merce. The report on foreign trade is 
part of the annual report of the Depart- 
ment of Commerce, and was made public 
there on October 29. 


Dr. Klein has been in Europe for the 
last two months in the interests of 
American trade, it was explained orally 
at the department. His announced pur- 
pose is to stimulate sales of American 
goods in Europe, and to that end he has 
conferred with American diplomatic and 
trade agents in about 20 cities.: 

Dr. Klein, in his report, says the De- 
partment of Commerce, through the Bu- 
reau of Foreign and Domestic Commerce, 
is primarily concerned in the finding of 
foreign markets for American trade. 
Export, he points out, is behind greater 
domestic production and stability in in- 
dustry, and he states that the American 
standard of living is absolutely depend- 
ent upon certain import commodities. 

Statistics are cited to show the com- 
parative changes since the pre-war 
period in the trade of the United States 
and of other countries, as well as the 
growth of the foreign trade of the United 
States. The work of the Government is 
accredited with a large share of the large 
development shown in commerce. 


The full text of Dr. Klein’s re- 


port will be printed in the issue of 
November 1. 





ment were disposed of in last fiscal 
year, in Court of Claims, with judg- 
ments totaling $6,256,579 given for 
plaintiffs, and that Government got 
judgments’ aggregating $1,609,091 in 
counter-suits. 


Coal 


Prices at mines reported as having 
doubled in 10 years from 1914 to 1924, 
number of employes decreased in an- 
thracite industry but increased on. bi- 
tuminous side. 


Page 6, Col. 3 


Page 3, Col. 7 

Daily output of coal per miner in 

Ruhr district is set at 21,000 metric 
pounds daily. 


Page iS Col. 6 
Commerce-T rade 


Weekly index of domestic business 
conditions shows trade greater than in 
preceding week; wholesale _ prices 
higher; decline in loans and discounts; 
increases in carloading and in produc- 
tion of bituminous coal and petroleum. 

Page 15, Col. 3 

Engineering profession gets first 
place in Department of Commerce pro- 
gram to eliminate waste ih industry, 
——-! coming second and electrical 
i stries third. 

» Page 8, Col. 7 

Director of Bureau of Foreign and 
Domestic Commerce reports on part 
played by Department of Commerce in 
promoting Nation’s foreign trade. 

Page 1, Col. 3 

Weekly survey of world business con- 
ditions by the Department of Com- 
merce. 

Page 8, Col. 3 

See “National Defense.” 


Congress 


Senator Stanfield, independent candi- 
date for reelection in Oregon, testifies 
at Senate committee hearing he has no 
direct knowledge of utilities company 
contributing to campaign fund of his 
opponent in the Republican primary, 
but had heard such reports from sev- 
eral sources. 

Page 15, Col. 5 

Witness in Senate committee’s in- 
vestigation of primary campaign 
Indiana, testifies Senator Watson 
candidate for re-election, carried Ku 
Klux Klan card, and former member 
of Klan testifies Senator had more in- 
fluence in the Klan in Indiana than any 
other person. 

Page 15, Col. 4 

Rep. Smith, Idaho, defends practice 
of members of Congress giving advice 
on appointment of postmasters. 

Page 14, Col. 2 

House managers for impeachment 
trial of District Judge George W. Eng- 
lish called to meet in Washington. 

Page 1, Col. 5 

Revision of official list of candidates 
for election to Senate and House of 
Representatives. 


Page 15, Col. 7 
Court Decisions 


Continuation of District Court deci- 


in, 


apillsienall 


Nevada Site Chotiite 
For Munitions Depot 


Executive Order Sets. Aside 
100,000 Acres for Use of 
Navy Department. 


The Department of the Interior 
nounced October 29, the issuance of an 
Executive Order withdrawing 100,000 
aeres of public land in Nevada for use 
of the Navy as an ammunition depot. 


The text of the announcement follows: 

Reservation of an area of public land 
in the State of Nevada for the exclusive 
use as an ammunition depot for the 
United States Navy was authorized in an 
Executive Order today. 


The land comprises approximately 
100,000 acres located in Mineral County, 
Nevada. Under the Executive Order, the 
area is withheld from settlement, loca- 
tion, sale, entry and all forms of ap- 
propriation. 

It was selected by officers of the Navy 
as adaptable for an ammunition depot, 
and its withdrawal was recommended by 
the Secretaries of the Navy and Interior 
Departments. 


an- 


Army Engineers Oppose 
Ocean-to-Lakes Ship Canal 


The Department of War, through the 
Chief of Engineers of the Army, it was 
stated orally October 29, will report to 
Congress against the proposal to con- 
struct an all-American ship canal across 
the State of New York to connec 
Great Lakes and the Atlantic throu 
Hudson River and New York Harbor. 


The Board of Engineers has been Hold- 
ing hearings on the matter for some 
months and following the decision against 
the proposal, information has been sent, 
according to law, to about 100 witnesses 
who testified in favor of the proposed all- 
American canal. 

No announcement has been made offi- 
cially from the office of the Chief of 
Engineers in Washington, it was stated 
orally at the Department of War. The 
first official announcement will be the re- 

| port to Congress. 


the 


the | 


WASHINGTON, SATURDAY, “OCTOBER 30, 1926. 


House Managers 


In English Trial 
Called to Capital 


Meeting Scheduled to Take 
Place Six Days Before the 
Senate Hears Impeach- 
ment Case. 


Representative Earl C. Michener 
(Rep.), of Adrian, Mich., ranking mem- 
ber of the House managers for the im- 
peachment trial of Judge Georgt W. 
English, District Judge for the Eastern 
District of Illinois, has called a meeting 
of the House managers, to be held in 
Washington, on November 4. November 
10 is the date fixed by the Senate for 
its opening a Court of 
Impeachment. 

The House managers are Representa- 
tives Michener, William D. Boies (Rep.), 
of Sheldon, Ia.; Ira G. Hersey (Rep.), 
of Houlton, Me.; C. Ellis Moore (Rep.), 
of Cambridge, O.; George R. Stobbs 
(Rep.); of Worcester, Mass.; Hatton W. 
Sumners (Dem.), of Dallas, Tex.; An- 
drew J. Montague (Dem.), of Richmond, 
Va.; John N. Tillman (Dem.), of Fay- 
etteville, Ark., and Fred H. Dominick 
(Dem.), of Newberry, S. C. All these 
are members of the House Committee on 
the Judiciary which reported to the 
House a recommendation for impeach- 
ment. 


session as 


So far, the Sargeant-at-Arms of the 
Senate has issued approximately 85 sub- 
poenas for witnesses. All of them are at 
the instance of the House managers. 
Judge English’s counsel have indicated to 
the Senate that defense witnesses will be 
brought to Washington and served with 
summonses here. 
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Rules on Transporting 


Horses Held Unfair 


. C. C. Examiner Recommends 
More Aitendants Should Be 
Allowed in Cars. 


A finding that the rules of the Amer- 
ican Railway Express Company and the 
Southeastern Express Company govern- 
ing free transportation of attendants 
with race horses polo mounts and show 
horses, in carloads, be found unreason- 
able is recommended to the Interstate 
Commerce Commission in a proposed 
report by Examiner Burton Fuller on 
a complaint filed by the Horse Asso- 
ciation of America. 

The commission should find, the ex- 
aminer recommends, that the rules are 
unreasonable to the extent that they 
accord free transportation to fewer at- 
tendants than are indicated below: 

Race Horses: 

Horses Attendants 

Per Car. Per Car. 

4 and less 2 
8 and over 4 4 
9 and over 6 

Polo mounts and _ show 

horses: 
6 and less 1 
12 and over 2 
13 and over 3 


Radio Talk Warns Against 
**Sealing Up for Winter”’ 


The United States Public Health Serv- 
ice, in a radio lecture broadcast from 
Station NAA, the Naval Radio Station 
at Arlington, on the night of October 29 
cautioned the public against “sealing up 
for the winter.” The Public Health 
Service pointed out that health is jeopar- 
dized by breathing “hot, dry, stifling, 
parched air, drier in many instances than 
the air of the desert.” 

The lecture likened some people to 
“a burrowing animal,” which in the win- 
ter confines itself in the ground and 
does not reappear until the warm days 


of Spring. 





sion holding General Motors Corpora- 
tion has infr aged patents granted to 
William P. Deppe covering the mixing 
of air and low grade gasoline to pro- 
duce fuel gas for internal combustion 
engines. 
Page 11, Col. 2 
Circuit Court of Appeals, in revers- 
ing decision of District Court, holds 
that to establish a preferential claim, 
person who deposits with bank a draft 
for collection must show the proceeds 
were segregated in a sepznrate fund, 
before bank became insolvent. 
Page 12, Col. 1 
Circuit Court of Appeals denies writ 
of mandames to tire company to pre- 
vent District Court transferring to 
equity side, a suit at law brought 
against company for removing goods 
from store of bankrupt. 
Page 12, Col. 5 
District Court holds debtor of dis- 
solved corporation without reducing 
claim to judgment may sue in equity 
for unliquidated debt assumed by ab- 
sorbing corporation. 
Page 7, Col. 1 
Circuit Court of Appeals holds chat- 
tel on crops not in esse is invalid un- 
der Nebraska law and judgment is af- 
firmed. 
“Page 13, Col. 5 
Circuit Court of Appeals holds er- 
roneous instructions cannot be regarded 
as harmiess on theory jury would dis- 
cover non-application of facts. 
Page 138, Col. 1 
Circuit Court of Appeals affirms de- 
cision giving insurance companies the 
right to withdraw from mixed agencies. 
Page 7, Col. 2 
y Circuit Court of Appeals holds 
Rabeas Corpus not proper means to 
obtain review of alleged error. 
Page 13, Col. 7 
Circuit Court of Appeais holds as 
valid demurrer to indictment. 
Page 7, Col. 7 


See “Customs,” ‘Supreme Court.” 


Customs 


Customs Court declares “standard 
newsprint paper,” containing 80 per 
cent of wood pulp and 20 per cent 
sulphate free of duty and reverses rul- 
ing of collector in levying assessment 
on importation as being “printing 
paper not specially provided for” in 
tariff act. 

Page 6, Col. 4 

Court of Customs Appeals hears 
argument in support of Govérnment 
claim pitted cherries are dutiable at 
more than 2 cents a pound. 

Page 6, Col. 7 

Customs Court holds duty of 30 per 
cent applicable to porcelain balls as 
parts of machines. 

Page 6, Col. 4 

Customs Court rules certain pieces 
of furniture are admissible duty free 
as antiques. 

Page 6, Col. i 

Customs Court reduces duty on silk 
articles embroidered and with braid. 

Page 6, Col. 4 





Customs Court upholds assessment 
on violin strings of silk. 
Page 6, Col. 4 


7 e 
Xducation 
Dr. J. W. Kerr, Assistant Surgeon 
General, describes the work of the Di- 
vision of Personnel and Accounts of the 
Public Health Service. 
Page 16, Col. 3 
Full text of address by Dr. Hubert 
Work, Secretary of the Interior, on 
college education. 
Page 1, Col. 1 
Continuation of exposition of musical 
division of the Library of Congress. 


Page 2, Col. 1 
Foodstuffs 


Condensed milk production increases 
in September in response to favorable 
weather as good fall pasturage. 

Page 15, Col. 3 

See “Agriculture.” 


Foreign Affairs 


Department of State receives copy of 
final act of conference of nations sig- 
natory to World Court, recommending 
individual identic replies to United 
States reservations. 

Page 3, Col. 5 

Hurricane victims at Batabano, Cuba, 
reported as in need of food. 

Page 3, Col. 1 


Gov't Personnei 


Ambassador Morgan is named to rep- 
resent President at inauguration of the 
president of Brazil. 

Page 1, Col. 2 

Daily decisions of the General Ac- 
counting Office. 

Page 14, Col. 4 

Orders issued to the personnel of the 
War Department. 

Page 14, Col. 5 

Orders issued to the personnel of the 
Navy Department. 

® Page 14, Col. 5 


Gov't Survey 


Dr. J. W. Kerr, Assistant Surgeon 
General, describes the work of the Di- 
vision of Personnel and Accounts of the 
Public Health Service. 

Page 16, Col. 3 


Hig oha vays 


Suasblauh of Agriculture announces 
State _Highway Departments’ spent 
$649,125,101 for road construction dur- 
ing 1925. ; 
Page 4, Col. 11 


Home Economics 


Tested recipe for pumpkin or squash 
pie is announced by the Bureau of 
Home Economics. 

Page 2, Col. 6 


Indian Affairs 


Indian tribe in Louisiana gets $418 
for lease of land. 


—_ 


Page 14, Col. 7 
Insurance 


Commissioner of Labor Statistics 
says casualty insurance companies are 





Index-Summary of All News Contained in Today’ s Issue 


Advertising News 


President of Emergency Fleet Cor- 
poration advocates $1,000,000 budget 
for shipping line advertising and pub- 
licity. 


ia more than any other agency to 
prevent accidents in industry. 

Page 3, Col. 1 

See ‘Aeronautics.” “Court De- 


cisions.” 


Iron and Steel 


Continuation of full text of review of 
agreement for European steel entente 
entered into by producers of Germany, 
France, Belgium, Luxemberg and the 
Saar. 

Page 15, Col. 1 

Iron and steel exports show increase 
during September while decrease _is 
noted in imports of the same: product. 

Page 8, Col. 1 
. e 
Judiciary 

Department of Justice identifies De- 
troit prisoner held as unlawful wearer 
ot Navy uniform. 

Page 6, Col. 7 

See Claims.” ‘Court Decisions.” 
“Customs.” “Patents.” “Prohibi- 


tion.” “Supreme Court.” ‘‘Taxa- 
tion.” 


Leather 


Bureau of Standards makes negative 
report of use of rabbit skins as leather. 
Page 5, Col. 4 


Manufacturers 


Bureau of Standards outlined author- 
ized scope and restriction of its activi- 
ties. 


/ 


Page 5, Col. 3 
See “Aeronautics.” ‘National De- 


fense.” 


Mines and Minerals 


Production of gold, silver, lead, cop- 
per and zine in eastern part of the 
United States gained 11 per cent in 
1925 over 1924. 


Page 8, Col. 
Motion Pictures 


Navy flyer straps motion picture cam- 
era to chest and records visual exper- 
iences while dropping in a parachute. 

Page 5, Col 2 


National Defense 


Assistant Secretary of War, in ad- 
dress to National Manufacturers Asso- 
ciation of Connecticut, explains part in- 
dustry is called upon to play in national 
defense program. 

. Page 1, Col. 2 

Executive order sets aside 100,000 
acres in Nevada for use of Navy De- 
partment as ammunition depot. 

Page 1, Col. 4 

Department of Justice identifies’ De- 
troit prisoner held as unlawful wearer 
of Navy uniform. ’ 

Page 6, Col. 7 

Navy Department reports movements 
of United States warships in European 
waters. 


Page 5, Col. 
Navy issues instructions for belies 


| tion of J-5 engines, / 


Page 5, Col. 6 
[CONTINUED ON Pace TuHREE.] 





Prohibition Aim 


Of Government - 


Again Explained | 


Gen. Andrews Says Local En. 


forcement Instead of Fed-” 
eral Part of His Pro- 
gram. 


Would Concentrate 


On Larger Problem 


Wants Dry Unit to Engage | 
Dignified Administration 
of Permissive Features ~~ 
of the Law. 
Brig. Gen. Lincoin C. Andrews, 
sistant Secretary of the Treasury, 


speech in Philadelphia October 29, ae 
clared that the Federal Administration 


aoe 


t 


was proceeding with prohibition enforce- 


ment policy based on the assumption that 
“the people of these United States i 

to carry on faithfully under the present 
form of government and will willingly reé- 
assume their duties and responsibilities — 
under ‘self-government.” The address | 
(printed below) was delivered before. a 
session of the American Academy of 
Political and Social Science. = 


With an enforcement policy predicated’ 


on the belief that the people will again 
turn to local treatment of local violations 
and violators, the head of the Federal 
Government’s prohibition arm asserted 
that: 

The Administration is actively werk- 
ing towards the day when the Federal 
Prohibition Unit will be a dignified ef- 
ficient organization engaged in the ad- 
ministration of permissive features of 


the law to the satisfaction of the busi-= _ 


ness concerned; 
Cooperation Is Aim. 
There will be such close surveillance.of | 
possible sources of supply and avenue: 
traffic as will-prévent, the: mov 


liquor in quantity to any local jurk 
tion, and ne 


By cooperation with State, county and ~ 


municipal authority, the Federal Govern- 
ment will help make possible a complete 
success of their “expressed desire to live 
as communities, free from the presence 
of that traffic in liquor which they have 
denounced as an evil element in. the 
social existence.” 


General Andrews recounted in detail 
the efforts, and their results, made since 


[Continued on Page 16, Col. 1.] 


Firm Told to Cease é 
Misadvertising Lace 


Description as “Irish” on Pr 
uct Made in China De- 
clared Deceptive. 


The Federal Trade Commissione’ an- 
nounced on October 28 its issuance of 
an order directing N. B. Bardwil, T. B. 
Bardwil and M. Bardwil, partners, doing 
business under the trade name of N. B. 
Bardwil & Co., of New York City, to stop 
the sale in interstate trade as Irish lace, 
or as lace made in Ireland, lace made 
elsewhere than in that country. The or- 
der directs the respondents to discon- 
tinue applying to lace made elsewhere 
than in Ireland the word “Irish” or any 
other word or words suggestive of Ire- 
land as the place of manufacture. 

These practices, the commission said, 
constitute unfair methods of competition. 

The announcement, in full text, fol- 
lows: “# 

N. B. Bardwil, T. B. Bardwil, M. Bard- 
wil, partners, doing business under the 
trade name and style N. B. Bardwil & 
Company, New York City, are required 
to discontinue certain business practices ~ 
found by the Federal Trade Commission 
to be unfair methods of competition. 

According to the findings, the respon- 
dents is an importer of lace made in 
China, which it designates and sells as 
“Trish Lace” to manufacturers of gar- 
ments who use it chiefly a& trimming 
on women’s clothing. This deception, it 
was found, originated with the respon= 
dent and when passed on to the manu- 
facturers resulted in the finished’ gar- 
ments being advertised as trimmed with 


[Continued on Page 15, Column 6.] 


I. C. C. Postnones Hearing” 


¢ 

dic- ¢ 

oe ag 
j 


me 


On Proposea Uunse.dation * 


The Interstate Commerce Commissi 
on October 29 announced the postpone- 
ment from November 19 to Novem 
29 of the hearing on the application 
the Texas & New Orleans Rai 
subsidiary of the Southern Pacific, - 
authority to acquire control by leas 


for unified operation, of 11-Southern P¢ oi 


cific lines in Texas and Louisiana. 7 


hearing is to be at New Orleans | 


fore C. V. Burnside, director of the 
mission’s Bureau of Finance, in 
at Houston, Tex., as origin: 
nounced. \ 
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Education 


brary Catalogues 
Folk Songs Written 
" By Stephen C. Foster 


F Little Known Pieces for the 
Banjo, Flute, Piano and 
Voice Listed With Plan- 
tation Melodies. 


“The contents of the collection of 
“music in the Division of Music, 
sfabrary of Congress, are described, 
agnd the history of important items 
srecounted in a series of articles pre- 
pared for publication by the Divi- 
“sion of Music. 

The full text of the twentieth 
“article in this series is as follows: 
“One of the most interesting documents 
ever issued by the Library of Congress 


isthe “Catalogue of First Editions of | 


Stephen C. Foster, 1826-1864,” written 


by. Walter R. Whittlesey, assistant in the | 


Music Division, Library of Congress, and 
Oscar G. T. Sonneck (then), chief of the 
Musi¢ Division. 


The catalogue lists not only the fa- 


, mous Foster songs, such as the “Cape- 
town Races,” “Cora Dean,” “Gentle 
Annie,” “Laura Lee,” “Massa’s in 
Cold, Cold Ground,” “My Old Kentucky 
Home,” “Nelly Was a Lady,” “Nellie 
Bly,” “Old Black Joe,’ “O Susanna,” 
“Old Dog Tray,” “Old Folks at Home,” 


Abraham, 300,000 More,” 
equally well known, but lists as well lit- 
tle known, banjo, flute, piano 
dtiets, glees and quartets, in addition to 
many- other sentimental ballards that 
have not endured as have his plantation 
songs and melodies. 

i Foster Born July 4. 
Their prefatory note states: 


“Few are 


thé cémposers whose music survives their 


generation: Stephen Collins Foster died 
at New York January 13, 1864, and, by 


a? temarkable coincidence, this American | 
master of song was born on the Fourth | 


of July, 1826, and his best music is still a 
living force in our national life. Many 
of °Foster’s songs belong, of course, to 
the ‘mid-nineteenth century type of 
sentimental American parlor “ballads” 
not *exactly distinguished by 
beauty or skill, but some of his songs 
posses the beauty and power of imper- 
ishable folk songs. 

“Misconception or partisanship may 
suceeed in banishing some of these songs 


from our public schools, but Foster’s | port, tells the story of a “typical” Ameri- | 


“ place in the history of America is too 
high to be permanently affected by such 
efforts. 

#‘A library, even a national library, 
has but limited opportunities for honor- 


ing, the memory of such a man beyond | 


the immediate interest evinced in him 
by, readers. 
as the Library of Congress arranged last 
year in its exhibition halls, represent one 
of these opportunities; another suggests 
itself from the fact that bibliography is 
the handmaiden of history. The deeper 
the historical interest in a man of genius 
grows, the more ramified the desire for 


bibliographic knowledge about his work | 


is likely to become. 

“To maintain that the historical in- 
terest in Stephen C. Foster has so in- 
creased within the last 50 years as to 
create a craving for bibloigraphic infor- 
mation about him would be absurd, but 
that his works have become interesting 
bibliographically, is certain. 


of the original editions of his songs. 
“Just how rare these are, only he will 
realize who attempts to collect them. A 
Foster enthusiast who has succeeded in 
collecting all the 158 songs, glees, bal- 
lads and ‘pieces’ enumerated in the ‘Biog- 
raphy, Songs and Musical Compositions 
of Stephen C. Foster’ published in 1896 
by his brother, Morrison Foster, will 
have accomplished a neat and difficult 


feat of collecting, but he will be unable | 


to call himself the happy possessor of 
all the Foster songs. 
Brother’s List Incomplete. 

Curiously enough, while the depository 
copies of the first editions of about 15 of 
the songs mentioned by Morrison Foster 
have defied search—they may have dis- 
appeared years before the copyright de- 
posits were transferred from the District 
Courts to the Old Library of Congress— 
our files have brought to light some 
songs not known to Morrison Foster. 
Indeed, it was this discrepancy between 
the lists contained in his book, and the 
contents of the Library of Congress, 
that prompted the making of com- 
plete catalogue of first editions of 
Stephen C. Foster’s songs in 1914, and 
even this list has been amended and in- 
creased considerably since that time. 

“In this catalogue single pieces have 
been described in a manner to insure 
identification with or differentiation from 
other copies. 
to include criteria which others would 
not dream of noticing or recording in a 
catalogue: only such editions have been 
entered as the contemporary copyright 
records proved to be first editions: the 
catalogue is not complete since some of 
the songs, not in the possession of the 
Library of Congress, defied search and 
therefore description. 

“Doubtless they exist in some public 
or private library. Indeed, it is possible 
that they are in the possession of the 


Welch, of Pittsburgh:. the question 
whether or not all the songs published 
with Foster’s name as composer were 
composed by him, has been left to others 
to answer.” 

Wrote Up To Death. 

Among the little known songs, of which 
both the words and music were written 
by Foster, are “Angelina Baker” (1850), 
“The Angels Are Singing to Me” (1863), 
“Beautiful Dreamer” (1864)-—-the last 
song he ever wrote, finished but a few 


days before his death; “Comrades Fill No | 


Glass For Me” (1855), “Don’t Bet Your 


“Down Among the Cane Breaks” (1860), 
end “A Dream of My Mother and Home” 


( 


| Children’s Bureau 


de | 


solos, | 


diet 


either | 


Exhibits of his works, such | child-labor laws are stressed in this re- 


One reason | 
for this explains itself from the rarity | 


Experience has taught us | 


| Quartet, Opus 


| November 
Money on de Shanghai (Rooster)” (1861), | 


Meeting to Plan for Negro 
Health Week in 1927 


Surgeon General Hugh S. Cumming 
of the United States Public Health 
Service announced orally on October 28 
that the annual conference of repre- 
sentatives of agencies interested in the 
promotion of National Negro Health 
Week in 1927 will be held in Washing- 
ton November 1. Among the subjects 


to be discussed are revision of the Health | 


Week Bulletin; plans for securing a 
wider and more effective observance of 
the week; plans for a year-round pro- 
gram for local health week committees, 
and the wider utilization of school teach- 


| ers in negro health educational work. 


Dr. Cumming also stated that the ob- 


| servance of Negro Health Week in 1926 | 
“appears to have been the most general | 

| and satisfactory of any thus far held.” 

| He added that the 1927 health week 


promised to be even more satisfactory. 


|Research in Child 


Welfare Is Outlined 


Announces 

Eight Reports on Series of 
Investigations. 

The Children’s Bureau, Department of 


Labor, has just made public a statement 
describing the series of eight reports on 


“IIncle Ned,” “We Are Coming, Father | child welfare, recently conducted by the 


and others | 


Bureau. 

The full text of the Bureau’s statement 
follows: 

The Children’s Bureau of the United 


States Department of Labor is engaged | 


in the publication of a series of reports | dent the habit of learning, instead of 


which will give in popular form the re- 
sults of the latest research in 
phases of child welfare. 

Four reports in this series have re- 
cently come from the press. The first is 


entitled “Sunlight for Babies,’ and de- | 


scribes the technique of giving the baby | ;: 


daily sunbaths. The second is on “Breast 
Feeding,” and deals with the question of 
for the nursing and _ expectant 
mother, and with methods through which 
breast feeding may be made possible in 
most cases. 

The third, “Community Care of De- 
pendent, Delinquent, and Handicapped 
Children,” outlines in simple form the 


methods through which communities can | 


assist children in need of special care. 
“From School to Work,” the tourth re- 


can boy and girl living in an imaginary 


| community which trains all its children 
| for the work they are best able to do, and 
| then helps them wisely to select the right 


job. 


schools, of 


and efficient administration 
port. 

The complete list of reports published 
so far by the Bureau follows: Report No. 


1, Minmum Standards of Prenatal Care; 


| Report No. 2, Backyard Playgrounds; Re- | 
port, No. 3, Why Drink Milk; Report No. 


4, What Builds Babies; Report No. 5, 
Sunlight for Babies; Report No. 6, From 
School to Work; Report No. 7, Commu- 
nity Care of Dependent, Delinquent, and 
Handicapped Children; Report No. 
Breast Feeding. 


quest. Prices in quantity will also be 
given upon request. All the reports are 
illustrated. 


(presumably about 1862), a song about 
which considerable mystery exists. 

The song “Give This to Mother” bears 
the library deposit date of October 27, 
1864: the title and the publisher’s note 
read as follows: “Give This to My 
Mother: The Last Musical Idea of 
Stephen C. Foster”—(herein his publish- 
ers disagree: one says that this song is 
his “last,’r another mentions 


was actually Foster’s last lucid 
with the following story appended: 

“Upon one of the battlefields near 
Washington, a dying patriotic Drummer 
boy pulled off a locket from his neck, 
saying to one of his comrades in his 
last expiring moments: ‘Give this 
Mother.’ 

“It is mysterious that the last words 


idea) 


of this drummer boy should form also | 
a subject for the last msuical composi- | 


tion of Stephen C. Foster, the well cele- 
brated composer of a thousand—(approx- 
imately 150)—popular American Songs. 


“Three days after he handed this his | 


last composition (?) for which he prom- 
ised to write a biographical sketch of 
the subject of this song, death sum- 
moned him to his last account. 

“We therefore where (?) obliged to fill 
up this space with the present sad re- 
marks.” 

Concerts Are Announced. 

The Music Division has just announced 
three pairs of Concerts of Chamber 
Music that will be given by the Lenox 
String Quartet of New York in the 


Auditorium of the Library of Congress | 


on the first Friday evenings and Satur- 
day afternoons of November, December 


| and January. 


The first pair of these concerts will 
take place Friday evening, November 5, 


| at 8.30 o’clock, and on the afternoon of 
F f | Saturday, 
composer’s daughter, Mrs. Marion Foster | 


November 6, at 4.30 o’clock. 


At the concert on Friday evening, No- | 


vember 5, the quartet will be assisted 
by Mrs. Elizabeth Sprague Coolidge, 
founder of the Coolidge Foundation of 
$500,000 with which she has permanently 


endowed the Music Division of the 


of free concerts. 


This will be Mrs. Coolidge’s first Wash- | 
ington appearance as piano soloist. She | 
will play the Brahms | 


and the quartet 

26. 
Admission to these 

but by card only. 


concerts is 
The cards for 
concerts may be called for 
at the Music Division, Library of Con- 
gress, beginning Monday, November 1, 
between the hours 10 a. m., and 4 p. 


| a temporary 


anothe | 
“last” song, with the added barb that this | 


| Sympathy for teachers. 


Li- | 
| brary of Congress perpetually, for series | 


free, | 
the | 


‘ 
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Pablic Health 


Secretary of Interior Advocates Elimination 


Of Slothful and Defective Students From College 


Colleges and 


Universities 


He Would Require 
| Habits of Industry 


| Advanced Schools for Aris- 
tocracy of Minds and 
Morals Are Urged. 


{Continued From Page 1.1 
first learned the value of five minutes.” 
Dr. Work’s address follows in full 

text: 

Everyone past middle life has developed 
a philosophy of life for himself, out of 
which comes unconsciously, perhaps, the 
! desire to advise youth, and though often 
| irksome to the young, it is less a desire to 
instruct than to warn them that prompts 
it. Life is a series of mistakes, and 
much of it is occupied with our efforts to 
correct them; so that those who have 
traveled life’s road would fain advise 
those beginning the journey how to avoid 

many of the soul-consuming errors. 
While example is most potent, precept 
has its value; for we all learn from 
studying others, rather than from at- 
tempting to see ourselves. In these days 
of hurry few learn how to be alone, a 
privilege fortunately enjoyed by agricul- 
tural people from whom in the past have 

come the great men of this Nation. 


Field of University 
To Fix Habits of Study 

The legitimate field of a university, it 
seems to me, is to impress upon the stu- 


merely teaching him, to train him for 


various | leadership, lest he be educated beyond 
r ~ | his intellect and left a helpless misfit in 


the world. Schools have always been 
desirable as foundations even in more 
primitive times, but now they have be- 
come essentials to our scheme of civiliza- 


Only limited success is possible in this 


| generation without some education, al- 


though we have hardly an adequate defi- 
nition of it, nor can we understand its 


| psychological processes. 


Not long ago education was looked 
upon as an insurance against the vicis- 
situdes of life. Parents denied themselves 
necessities and sisters abandoned ,gcher- 
ished hopes that a son or a brother (ight 
go to college. 

Now, university presidents consult to 
discover reasons for the failures of many 
of the educated, either because of limited 
mentality, superticiai schooling, lack of 


| moral stamina, or because they never 
| learned 
Vocational counseling, tryout shops, | 
| trade schools, scholarships, continuation 


the lessons of obedience, and 
thoughtful men are weighing this prob- 
lem. 

It may be that admittance to our cen- 


| ters of learning should be more exact- 


ing. Certainly colleges should no longer 
be a possible refuge for the indolent or 
retreat for the defective. 

They should be known as advanced 
schools for the aristocracy of mind and 
morals to which intellect and the habit 
of industry shall be prerequisites for ad- 
mission. Applicants for matriculation 
far outnumber classroom capacity; but 


| multiplying buildings will not improve 
8, | 

| production of educational institutions. 
Singe copies may be had free upon re- | 


college output nor contribute to quality 


Dr. Work Would Exclude 


Indolent and Defective 

The privilege of learning should be 
raised to a high premium by processes 
of exclusion. The blind are easily edu- 
cated, the deaf are readily taught, and 


| even those without hands may learn to 


write; but the intellectual development 
of the backward is always less hopeful 


| than seems apparent. 


Ability to fit ourselves into proper en- 


| vironment and make adequate prepara- 


tion for future emergencies might be 
construed the true test of intelli- 
gence. There seems to be a saturation 


as 


| point for so many beyond which nothing 


more can be taken up. 
Like the normal solution of the labora- 


| tory, or the battery which requires en- 


ergizing by action, the mind can not be 


| actively and constantly improved unless 
to | 


essentials to It are renewed and nur- 
tured. Most parents expect colleges to 
make men of their sons regardless ‘of 
the material offered. 

I have the greatest admiration and 
Much taught 
me was soon forgotten, but the influence 
of trained teachers has directed my life. 

Their station between an _ unéisci- 
plined boy and his sympathizing parents 
or a timid principal and school trustees 
who may neither understand nor sup- 
port them, is most trying. Teachers in 


| colleges have to treat with the attitude 


of mind that is brought to them in ad- 
justing the mental processes of adoles- 
cence, already bearing the impress of 
| the home and high schools. 

College neither makes nor mars boys. 
It only speeds them on the way they 
have already started. The homes and 
high schools are the way stations on 
| the journey where their route is deter- 
mined. 

The events of life are turned at any 
age by personal contact. Our associ- 
ates, singly or in mass, influence our di- 
rection, for we are impressed always 
by character, while the spoken word may 
fall on deaf ears. 

Clearly, ‘‘the proper study of mankind 
is man.” The philosophy of living is con- 
tained in that observation. 

Mankind is the appraisér of man’s 
quality. His success is measured by the 
standards set up by his associates, and, 
logically, there must be a common meas- 
ure.of values. Each of you will succeed 
m. Because of the limited seating ca- 
| pacity of the hall, cards should be called 
for early. Persons unable to use cards 
are requested to return them to the Li- 
brary of Congress at least 24 hours be- 
| fore the concert. The doors of the Audi- 
| torium will be opened 30 minutes before 
| the time of the concert, 


! 


in making a place for yourself among 
‘your fellows in this great university. 

Progress is fairly uniform in youth. 
The home life and the school each con- 
tribute to, it, but the world, less sympa- 
thetic, often will be moving in a direction 
not of your own choosing and offering re- 
sistance, only giving that which you can 
take from it. « 

It is not so much ambition to win as it 
is the fear of defeat and humiliation that 
drives men to continuing efforts. We call 
it pride. 

First-honor students of the roll call to- 
day may not be at your class reunion 20 
or 30 years from now, but the boy “work- 
ing his way” here, conserving time as a 
miser counts gold, may then be your class 
pride. 

The problems of our time are not edu- 
cational or economic, nor yet racial, al- 
though ours is a country of mixed de- 
scent. They are domestic and social. 

Our national weakness is bred in the 
home. Its, first fruits are seen in the 
divorce columns, and its ripened products 
in the prisons. 

The well-ordered family must have pa- 
ternal government. But neither paternal- 
ism nor socialism should be taught as 
rules of practical life to those who must 
buffet the world as at present organized. 

They may not be safely insinuated into 
the daily practices of the individual, nor 
into the National Government, where au- 
authority is finally centralized, but from 
which responsibility should be decentral- 
ized; for no one, nor any group, nor Fed- 
eral supervision, can properly advise a 
man on his own personal affairs or meth- 
ods of business, or direct his daily life. 

He must do that for himself. He 
alone can know all the essentials of his 
problems, their connecting influences, 
his capacity to cope with them, and as- 
sociate and harmonize himself with their 
shifting phases. 


Individual Striving 
Begins as Study Ends 


The privileges of the university and 
its wealth of learning which are dis- 
tributed equally, end on commencement 
day. After that the individual must 
strive and achieve for himself, other- 
wise be counted among the failures. It 
is the individualism of Americans that 
has made ours the greatest Nation on 
earth. 

A good mother, and exacting, daily 
duties in youth, have laid the founda- 
tions for most men now directing the 
world’s work. 

I do not believe with many that the 
young people of today are light-headed 
and a growing menace to our estab- 
lished institutions. There is more free- 
dom and social contact than formerly, 
but it does not invite license that 
prostitutes the normal minded. 

The Scout movement is not artificial, 
but is responsive to the boys’ desire to 
act the part of a man and to the ma- 
ternal instincts in good girls, to help 
others. 

The many idle young seen in public 
places is not indicative that there are 
not greater numbers home trained and 
thoughtfully employed. The alert intelli- 
gence of American mothers has never 
been so high as now and their influence 
may be depended upon to obtain in the 
last analysis. 

There is less obedience exacted of chil- 
dren through fear of parents and more 
given from motives born of their com- 
panionship-than formerly. It is obedience 
to parental policies and principles that 
children observe now, rather than to the 
might of their authority. 

Universities are sending out those who 
will inspire the next generation for bet- 
ter or for worse. Great newspapers are 
struggling with present-day problems, 
trying to educate and stabilize the pub- 
lic mind and elevate the citizenry 
through proper publicity of that which 
is evil and that which is good. Public 
sentiment can not correct a wrong until 
it knows of its existence, and a recital of 
that which is wholesome has suggestive 
value. 


First Lessons of Life 


Are Longest Retained 

I wish that you might be impressed 
with the fact that what is first learned 
is remembered longest and that learned 
last is first forgotten. We can turn 
over a new leaf but we can not erase 
that already written. When you come 
to review the dairy of your life there 
will be blots, erasures, and interlined 
leaves. 

Much will be illegible as you scan its 
pages with dimmed vision. Perhaps 
only that written early can then be read, 
and from those pages the reveries of 
old age must come. Imagination will 
have failed; retrospection travels back- 
ward only, and memory may be the last 
friend left to recall the incidents of your 
youth. 

Happiness must then come from the 
pictures hanging in the gallery of your 
memories, and I hope when they pass 
before you as one views on the screen 
the art of dead masters, that your faces 
will not wear the look of regret so often 
seen in the aged, but, instead will ex- 
press joys from remembered associates 
and be brightened by the glow of antici- 
pated reunions as of one standing in the 
twilight between worlds, girded for the 
great adventure. 

Many of you will be called directly 
or indirectly to public service. It is the 
highest calling, and fortunately offers 
many avenues for expression. The 
greatest rewards come to those so en- 
gaged, to the most self-forgetting. 

Men who are attracted to public life 
by the size of the job rather than by 
the name of it are the most valuable 
servants and there are thousands of them 
in government work. The reputations 
of many are built on the service of 
those in lower organization ranks, and 
by the same token, the self-seeker has 
ruined the reputation of his chief. 

; It is the distinction between self-serv- 
ice and service for others that deter- 


Weakness of Nation 
Held Bred in Homes 


Divorce and Prison, Says Dr. 
Work, Fruits of Failure of 
Parental Training. 


mines our position in society. We get 
back from the world an equivalent for 
what we give to it. 

A revolution has been staged in the 
United States in the last 10 years and 
passed without being named. It was not a 
revolution by force of arms or loss of 
life, but a peaceful rise in the evolution 
of economics by which everyone seems 
to have prospered, although we may 
have mortgaged our real property in 
municipalities, counties and States for 
the next generation to pay; even leaving 
the days of final adjustments out of the 
reckoning. 

We are in the most prosperous period 
of our history. Our wages have doubled, 
employment shortended, and labor’s pro- 
ductivity multiplied by machinery. It is 
the most delightful period in our his- 
tory for young people to face the world. 

But a time is approaching that will de- 
mand men for public service with bal- 
anced, constructive minds and far-flung 
vision, to guide a reaction that is al- 
ways a backwash of intense action. You 
young men will be called to face these 
new conditions; old men rarely are flexi- 
ble in adjustments to new conditions. 

Financial gain is a material reward 
for service measured in money; but it 
is the spirit of service that brings the 
joy of living, and, too, comes to lead us 
away from the open grave of ideals we 
must sometimes surrender. 


The spirit of service is an attainable, | 
individual perquisite of daily toil and | 


the one certain source of 


c : appiness is 
pride of occupation. 


It invites and fos- 


ters affection, essential to the spirit of | 
man, but which speedily wanes without it. | 
agent contains the following statement 


to t | about the use of milk goats: 
is its own reward and one that can be | 


Pride in achievement is antagonistic 
to the leisure that breeds mediocrity. It 


shared with friends 
joyed undiminished. 
Some seek an education for the love 


and still be en- 


of it, but its prosaic purpose for most of | 


us is that we may live the most com- 
fortably. Education is an intangible 
possession; property exempt from levy 
or confiscation. 
but grows with use. 
Business has come to 
education. Education, as scholarly men 
teach it, is at best elementary; intended 
to draw out and develop latent and to 


strengthen weak faculties of the mind. 


How to Get Knowledge 
Is Taught in Colleges 

After all, it is the theories for obtain- 
ing knowledge that is taught in colleges. 
They lay the foundation; you must build 
your own structures with understand- 
ing. Graduation day is in truth com- 
mencement day. 

The world wants the products of edu- 
cation and colleges and universities are 
becoming workshops of learning, using 
science as their tools, because exact prac- 
tical scientific knowledge is now com- 
pelled by competition. 


As I go about I notice that teachers 


of the arts are more and more becoming 
teachers of practice, in a way preparing 


students for the art of living and the | 
and | 


busines§ of their environment, 
practical scientists are at a premium 
today. 


than a possibility. It is his reaction to 
opportunity that fixes his place in school 
or in the world. 

It is the vision to see and the courage 
to do that distinguishes men in public 
life. It is service the world wants and 
preferment goes to those best able to 
give it. 

Personal contact in school gives, and it 
takes away. 
like seeing himself mirrored ‘in the faces 
of others, or stimulates him like the pres- 
ence of a friend. 


he gives out, with interest compounded; 
but the joy of living comes from the heart 
and not from the head; while the family, 
the community and the nation alike are 
ruled by sentiment. 

Without contact with others, a ruinous, 
ingrowing personality takes possession, 
and introspection breaks a man for want 
of supporting cooperative sympathy 


from without, leaving him in his old age | 


to the mercy of himself. 


Frivolous contact robs us of time; the | 
vicious depreciate our morals; while the | 
thoughtless inevitably contribute loss to | 


associates. Everyone who has succeeded 
in the world, first learned the value of 
five minutes. 


Forty-five years ago, I heard Henry | 
Ward Beecher lecture on “The New Pro- | 
With a vision that has kept | 


fession.” 
his memory a living presence, he por- 


trayed the future of the teaching pro- 


fession as it is today. 


It is a wellspring of human happiness | 
with rewards beydnd estimate, which | 
will return tothe teacher in endless pro- | 
It is not | 
these palatial buildings you will remem- | 


cession during his life-time. 


ber longest, nor the social features of 
school you are now enjoying, nor yet 
the text learned. You will remember 
longest and treasure most the character 
of your teachers. 

I can not clearly recall the country 
schoolhouse or the church that stood 
near it, but I can still see the sweet- 
faced, earnest women who were my early 
teachers. 


walked with me for a generation. 


The spirit of service, of fraternity and | 


of friendship are the three graces of 
personality. Instantly we react to a 
eourtesy. It welds the bonds of friend- 





It does not depreciate, | 


mean applied | 





| underfed 





: : | squash or pumpkin pie. 
A boy or a man even, is nothing more 


Nothing guards boy or man | 


Then he learns that | 
the school or the world gives back all | 





Much of that taught to me in | 
the university has faded beyond recall ; 
but the strong men of the faculty have | 
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Child 
Welfare 


ship, and to be remembered is our keen- 
est pleasure. Lacking the spirit of fra- 
ternity, friendship is not invited, and 
nothing is formed to bind that intangi- 
ble presence we call memory. 

Kindness prompts the fraternizing of 
man. It is the fundation of our civiliza- 
tion and service is its handmaid. If 
you establish a good character here, this 
university will have served your purpose. 

Character i sthe sum of many attri- 
butes and is classified by dominant traits 
that are in harmony—the sway of 
grouped trends of mind. Whether we 
lend ourselves to those traits which 
should govern us, or to those which 
should be controlled, decides our place in 
society. Character is the truth of a man. 

Personality is its unconscious display 
and introduces us to the world in which 
we hope to fill a place. It can not be 
imitated, for it is the surface play of the 
human heart. 

When you are called to positions of 
public trust, you will be impressed with 
the realization that: 

“Men in great places are thrice ser- 
vants: servants of the sovereign or 
State; servants of fame; and servants 
of business. So as they have no free- 
dom; neither in their persons; nor in 
their action; nor in their time. 

“It iS a strange desire, to seek power, 
and to lose liberty; or to seek power 
over others, and to lose power over a 
man’s self. 

“The rising unto place is laborious; 
and by pains men come to greater pains; 
and it is sometimes base; and by indigni- 
ties men come to dignities.” 


New Mexico Urged 
To Raise Milk Goats 


The Office of Cooperative Extension 


| Work of the Department of Agriculture 
| has received reports from county home 
| demonstration 


agents in New Mexico 


| describing the use of milk goats among 


Spanish-American families. The agents 
attempted especially to place the goats 
with families where the children were 
undernourished. 

The report of the San Miguel County 


“The little goat may yet solve the 
problem of getting more milk into the 
families. Many of our Spanish com- 
munities are so located that the keeping 
of dairy cows is rather impractical and 
sometimes impossible. Comparatively 
few families buy milk, fresh or canned, 
for the children to drink. It is hard 
enough for, them to get sufficient milk 
and cream for the coffee without trying 
to supply each child with a pint a day. 
The goat, being a browser instead of 
a grazer, can eke out its existence where 
a dairy cow would starve.” 

In Dona Ana County goats were placed 


| through the cooperation of the County 


Agent and the State College. From the 


| report of that county the following state- 


ment is quoted: 

“In all 19 children were furnished 
with milk this year (1925). At one 
time during the past summer we had 
12 goats out. One Sunday in August 
the Home Demonstration Agent was com- 
pelled to carry two goats in her car 
to the northern end of the county. In 
each case the baby was ill or very much 
and immediately began to 
thrive on the goat’s milk.” 


New Recipe Is Announced 
For Pumpkin or Squash Pie 


The Bureau of Home Economics has 
just announced a _ tested receipt for 
In the experi- 
mental work connected with the testing 
of the receipe, it was discovered that 
squash or pumpkin used for pie filling 
develops a better flavor when cooked 


Food | 


Reindeer of Alaska 
Becoming Industry 
Of Economic Value 


1,875,000 Pounds of Meat 
Shipped in 8 Years, Bio- 
logical Survey An+ 
nounces. 


The Department of Agriculture 
through the Biological Survey reports 
that the reindeer industry in Alaska is 
growing into one of economic im- 
portance. The report estimates that 135,- 
000 have been killed for food and cloth- 
ing and that in the period from 1918 to 
1926, more than 1,875,000 pounds of 
reindeer meat were shipped from Alaska. 
It explains that the original stock of 
1,280 animals imported from Siberia has 
increased to about 350,000 animals, dis- 
tributed in 110 herds. 

The full text of the report in full 
follows: 

The reindeer industry in Alaska, 
though still in its infancy, promises, 
with proper guidance, to become an im- 
portant factor in the future development 
of the Territory, says the Biological 
Survey of the United States Depart- 
ment of Agriculture in a recent bulle- 


tin on reindeer grazing in Alaska. It is 
comparatively a recent undertaking, and 
as a commercial enterprise dates back 
only a few years. From the original 
stock of 1,280 animals imported from 
Siberia over a period of 10 years up to 
1902, the reindeer in Alaska have now 
increased to about 350,000 animals, dis- 
tributed in 110 herds. 

In addition to the numbers in present 
herds, it is estimated that about 125,000 
have been killed for food and clothing. 
During the period from 1918 to 1926 
more than 1,875,000 pounds of reindeer 
meat was shipped from Alaska, the total 
for 1923 being nearly 200,000 pounds, for 
1924 about 375,000 pounds, and for 1925 
approximately 680,000 pounds. With 
continued development, there promises 
to be a steady increase in the output, 
says the department. Steers for butch- 
ering sold in 1925 for $10 to $12 a head. 
Breeding stock is valued at $18 to $380 a 
head, and the average cost of production 
for each animal is about $1 a pear. At 
Nome and St. Michael reindeer meat 
retails at 15 to 20 cents a pound. 

The natural cold-storage facilities of 
Alaska have been used advantageously 
in handling reindeer meat. In areas ad- 
joining the Arctic coast solid ice is 
reached within three of four feet of the 
surface and extends downward to great 
depths. During pe winter of 1925 one 
chamber large enough to hold 100 car- 
casses was excavated in the underground 
ice. In the spring the carcasses thus 
stored were removed in excellent condi- 
tion for shipping. 
four hours than when cooked only two. 
The recipe follows: 

One and one-half cups squash, thor- 
oughly cooked (canned squash may be 
used) or pumpkin, one cup milk, one-half 
cup sugar, one teaspoon cinnamon, one- 
half teaspoon salt, one-half teaspoon all- 
spice, one-fourth teaspoon mace, two 
egss, and one tablespoon butter. 

Put all the ingredients, excepting the 
eggs and the butter, in the double boiler. 
Bring to the scalding point. Beat the 
eggs well; add them to the hot mixture. 
Stir until it starts to thicken. Add the 
butter. Bake the empty crust to a very 
light brown. Pour the hot filling into 
the pre-baked crust without removing 
it from the oven. Bake the whole pie 
in a moderately hot oven until the fill- 
ing sets. 
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Foreign Affairs 


Casualty Companies 
Praised for Work in 


Accident Prevention 


Commissioner of Labor Sta- 
tistics Says Rates Should Be 
Based on Exposure In- 
stead of Payrolls. 


Ethelbert Stewart, Commissioner of 
Labor Statistics, Department of Labor, 
in an oral statement, has just declared 
that casualty insurance companies are 


doing more than any other agency in | 


accident prevention in ‘industries. Their 
accident statistics, however, he said, are 
based upon volume of pay rolls upon 
which basis a much lower rate is figured 
when wages and accidents are high, than 
when wages are low and accidents fewer. 
Mr. Stewart told representatives of sev- 
eral industries interested in accident pre- 
vention that if accident rates are based 
upon hours of exposure of employes the 
Bureau of Labor Statistics would have 
something more definite to work on. 

“JT do not think there is a man living 
who is going to question for one minute 
that the casualty insurance companies 
are doing a wonderful work in accident 
prevention,” he said. “I do not think 
there is a man living who knows, any- 
thing about the subject who will not ad- 
mit that they are doing perhaps more 
than any other agency. Admittedly they 
must base their rates upon statistics and 
base them upon pay rolls. All, or prac- 
tically all, of their schemes are based 
upon volume of pay roll. 

Argues for Rate Based on Exposure. 

“T suppose that in their accident-pre- 
vention work they come up against the 


fact that it is not the pay roll that | 


gets hurt and that they must have some 
line on the exposure, the man-hour ex- 
posure, or the man-day exposure. So 
far as the pay roll is concerned, it is 
absolutely vital; it is the objective of 
the insurance company; but what hap- 
pens when, as in the building trades, 
wages are very high and accidents are 
also very high? The truth is, you do 
not known how high they are, but be- 
cause of your high wages you get an 
accident rate, based on pay roll, way 
below that of an industry where the 
wages are low and the accidents not 
nearly so high. I believe it is true that 
most of the insurance companies which 
are doing god accident-prevention work 
realize that a rate based upon exposure 
is the only guide, or practically the 
only guide, for their accident-preven- 
tion work. 

“So far as what we are driving at here 
is concerned, most -of the States have 
access to accident reports, and know 
how many accidents occur. They know 
the severity in most cases. They know 
all they want to know except the ex- 
posure on which to base accident rates. 

he exposure they have not got, and so 
ar as the States and the Government 
are concerned, there is no possibility of 
getting it under the present circum- 
stances. 

Asks for Data on Exposure. 

“IT want to suggest this proposition, 
that if in getting your statistics of acci- 
dents and payroll you will, in addition 
thereto, get the exposure, as you do in a 
number of instances now—make it a rule 
to get exposure—and then be willing to 
furnish that exposure record to the 
States and to the Federal Government, 
our problems will all be solved. Every- 
thing will be done that we want done. 
What we want that we cannot and do 
not now get is exposure. 

I simply want to leave that idea with 
you, that what the States and Federal 
Government want in this accident busi- 
ness is within your power, not possibly 
in every instance just now, but with a 
minimum of time and expense, to 
give us.” 


Gale Victims in Cuba 


Are in Need of Food 


Coast Guard Reports 32 Dead 
at Batabano and Streets 
Littered With Debris. 


The United States Coast Guard Patrol 
293, which has been cruising the-south- 
ern coast of Cuba to give relief to suf- 
ferers from the hurricane of October 20, 
has reported, through the Navy wire- 
less stations, on the situation at the 
town of Batabano, Cuba. The full text 
of an announcement of the Department 
‘of the Navy follows: 

The Commandant, Seventh Naval Dis- 
trict, Key West, has forwarded two,dis- 
patches to the Navy from Coast Guard 
Patrol 293: 

“Thirty-two killed and 250 injured. 
All streets covered with mud and debris. 
Water rose seven feet over the whole 
town. All wires down between here and 
Havana. All injured have been moved 
outside of town. All male population is 
working and is quickly clearing streets 
of mud and debris. Approximate dam- 
age to Batabano (on the southern coast 
of Cuba) estimated at $500,000. 

“Batabano urgently needs food. Have 
only four days’ provisions on hand and 
great difficulty incurred in getting 
things through from Havana. Medical 
supplies are sufficient here. Townspeople 
all ‘well organized into working squads, 
but food is needed. ¥ 

“Suggest that ‘Saukee’ bring some 
stores to Cape Francis and deliver them 
to Cuban gunboat, which has offered at 
same to take us in tow. Medical aid 
not needed, : 

“Lieut. Richard'M. Little, M. C., U. S. 
N., and James O. Roberts, Chief Phar- 

acists Mate, U. S. N., en route to 

avana. 
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industrial 


Accidents 


Index-Summary of Todays Issue 


[CONTINUED FRoM PAGE ONE.] 


Surgeon General Ireland 
upon third term October 30. 
Page 5, Col. 3 

See “Government Personnel.”’ 


Patents 


Board of Examiners hold compara- 
tive utility is not sole test of patent- 
ability, and rules that invention, to be 
useful, must effect result for which de- 
signed. 


to enter 


Page 10, Col. 1 
Board of Examiners sustains rejec- 
tion of eight claims for improvement 
tn dumping mechanism for motor trucks 
and allows two of appealed claims. 
Page 11, Col. 1 
Board of Examiners affirms rejec- 
tion of one claim in patent on method of 
closing paekages, but reverses rejec- 
tion of second claim. 
Page 10, Col. 7 
Board of Examiners reverses rejec- 
tion of three claims in patent om method 
of conditioning molten glass. 


Page 10, Col. 5) 


Board of Examiners allows patent 
for improvement on modulating system, 
and affirms rejection of three claims. 

Page 10, Col. 4 

Patent Office grants patent for com- 
puting machine but rejects certain 
claims on ground of estoppel. 


Page 10, Col. 2 | 


Board of Examiners award patent on 
invention for closure of jars. 
Page 11, Col. 7 
See “Court Decisions.” 


Postal Service 


Postmasters warned not to accept 
C. 0, D. parcels for ships of Navy not 
having money-order service. 

Page 14, Col.7 

Mail pouches containing special de- 
livery registered article must be marked 
on label. 

Page 14, Col. 7 

Rep. Smith, Idaho, defends practice 
of members of Congress giving advice 
on appointment of postmasters. 

Page 14, Col. 2 





Cooperation of manufacturers, deal- | 


ers and general public sought to ex- 
pedite handling of Christmas mail. 


Page 14, Col. 1 
Prohibition 


Assistant Secretary of the Treasury 
tells aims of new prohibition enforce- 
ment policy of the Government. 

Page 1, Col. 7 

Treasury Department decision makes 
provision for review in prohibition per- 
mit cases by prohibition administrators 
or persons named by them. 

Page 7, Col. 4 

Treasury Depa&wtment decision holds 
physicians should not put name of drug- 
gist on Prescription Form 1403. 

Page 12, Col. 4 


Public Health 


Dr. J. W. Kerr, Assistant Surgeon 


General, describes the work of the Di- | 


vision of Personnel and Accounts of the 
Public Health Service. 
Page 16, Col. 3 


Public Health Service warns public | 
against dang®r of “sealing up for the | 


winter.” 


Page 1, Col. 6 | 
Surgeon General Cumming tells how | 


Public Health Service helps 
death rate. 


reduce 


Page 16, Col. 6 
Public Lands 


General Land Office announces offer- 
ing of public lands in Oregon with 
preference in entries accorded World 
War veterans. 

Page 4, Col. 6 


Railroads 


Monthly statistics of earnings and 
expenses of Chicago, St. Paul, Minnea- 


polis & Omaha, New York, New Haven | 


& Hartford, Pennsylvania, Central of 
New Jersey, and Seaboard Air Line 
Railways. 

Page 8, Col. 2 


Monthly statistics of earnings and | 


expenses of Missouri-Kansas-Texas, 


Northern Pacific, Great Northern, Chi- | 


cago & North Western and Union Pa- 
cific Railroads. 

Page 5, Col. 2 

Monthly statistics of earnings and 


expenses of Boston & Maine, New. York | 
Central, Central of Georgia, Pittsburgh | 
& Lake Erie, and Norfolk & "Western | 


Railways. 
Page 4, Col. 2 
Monthly statistics of earnings and ex- 
penses of Atlantic Coast Line, Southern 
Pacific, Wabash, Chicago, Burlington & 
Quincy, and Michigan Central Railroads. 
Page 9, Col. 2 
Hearing postponed until November 
29 on application of Texas & New Or- 
leans Railroad to acquire control of 
Southern Pacific lines in Texas and 
Louisiana. 
Page 1, Col. 7 
company rules restricting 
racé horse attendants to 


Express 
number of 


Suit to Annul State Limait 
On Truck Loads Dismissed 


The Supreme Court of the United 
States dismissed the case of R. B. Mor- 
ris, H. MN. Hewitt and Lew Nunamaker, 
etc., et al., appellants, v. William Duby, 
H. B. Van Duzer, and W. H. Malone, etc, 
No. 372, which involved the question of 
whether or not/a State may reduce the 
maximum limit for the combined weight 
of a motor truck and load traveling over 
Federal-aided highways. 

The order of the court dismissing the 
case follows: 

It is now here ordered, adjudged and 
decreed by this Court that the decree of 
the District Court of the United States 
for the District of Oregon, in this cause, 
be, and the same is hereby, vacated with- 
out costs to either party, and that this 
cause be, and the same is hereby, re- 
manded on the said District Court with 


i directions to dismiss the bill of com- 





| 


ride free with shipment declared un- 
reasonable. 
Page 1, Col. 6 
Louisville & Nashville asks authority 
to assume liability for financial obliga- 
tions of Cumberland & Manchester 
Railroad, its leased line. 
Page 9, Col, 1 
Authorization given for authentica- 
tion and delivery of $500,000 bonds of 
Gulf, Mobile & Northern Railroad. 
Page 9, Col. 3 
Rate reductions prescribed on freights 
of shelled peanuts from Southeast to 
Middle West. 
Page 9, Col. 2 
Summary of rate decisions by the 
ic. S 
Page 9, Col. 5 
Summary of rate complaints filed 
with the I. C. C, 
Page 9, Col. 2 
Engineer held responsible for Central 
Railroad wreck in New Jersey. 
Page 9, Col. 1 
See “Court Decisions.” ‘‘Supreme 
Court.” 


Retail Trade 


Bureau of Labor Statistics issues 
charts comparing present cost of com- 
modities with prices as far back as 
1896. ie 

Page 6, Col. 5 

September sales in retail trade show 
increase over similar sales in Septem- 
ber, 1925. 

Page 9, Col. 7 


| Science 


Smithsonian Institution reports ac- 
quisition of rare minerals with $50,000 
endowment for its increase. 

Page 5, Col. 4 

Bureau of Standards outlines author- 
ized scope and restriction-of its activi- 
ties. 

Page 5, Col. 3 
. s* 
Shipping 

Lighthouse Service reported to have 
sustained $100,000 to $200,000 damage 
by recent hurricane in Florida. Coast 
and Geodetic, Survey correcting mar- 
iners’ charts /because many buoys were 
replaced. 

Page 8, Col. 6 

President of Emergency Fleet Cor- 
poration advocates $1,000,000 budget 
for shipping line advertising and pub- 
licity. 7 

Page 8, Col. 2 

Army engineers oppose ship canal 
across New York State to connect 
Great Lakes with Atlantic Ocean. 

Page 1, €ol. 4 

Shipping Board arranges to transport 

Virginia apples to European markets. 
Page 1, Col. 1 


| Sugar 


Tariff Commission reports findings of 
costs of producing beet sugar in Cali- 
fornia. 

Bage 4, Col. 7 


Supreme Court 


Full text of opinion of Associate 
Justice Holmes dissenting from deci- 
sion of Supreme Court of the United 


| States holding that President has ex- 


clusive power of removal of his ap- 
pointees. 
Page 6, Col. 1 
Supreme Court of the United States 
hears argument on appeal from reversal 
of I. C. C. order respecting New York 
Central Railroad.service at Buffalo- 
Erie Basin Canal Terminal. 
Page 1, Col. 1 
Supreme Court of the United States 
asked to review decision favoring citi- 
zenship of former resident who served 
in German army in World War. 
Page 3, Col. 4 
Supreme Court of the United States 
hears argument opposing authority of 
I. C. C. to compel compliance with order 
for revision of freight rates on coal. 


Page 16, Col. 7 
Tariff 


Tariff Commission studies problem 
of cheapening cost of La Crosse sticks 
to United States players. 

Page 6, Col. 1 


‘Taxation 


General Counsel, Bureau of Internal 
Revenue, holds that, land acquired for 
sale by taxpayer, transferred to trust 
associations which he controlled, and 


| transferred on dissolution of trust, 


represents no gain to taxpayer for tax 
purposes. 
Page 6, Col. 2 
Board of Tax Appeals allows deduc- 
tion from income of-reserve set up to 
meet net losses. 
Page 6, Col. 5 


Trade Practices 


Federal Trade Commission orders 
firm to cease designating as Irish lace 
the product it sells which is made in 
China. 

Page 1, Col. 7 


plaint on the ground that this case has | 
become moot through the rescission of 
the assailed order of the Oregon State 
Highway Commission, subject, however, 
to leave to the appellants to move for 
the vacation of this decree within 30 
days herefrom if they question the re- 
scission of such order. 


British Capital Invested 
In Esthonia Is Reduced 


The Division of Regional Information, 
Department of Commerce, reports that 
foreign investments have dwindled about 
75 per cent in Esthonia since before the 
war most of this capital was British ori- 
gin, 

In full text of th® statement is as fol- 
lows: 

As a result of the war and revolution, 
foreign investments in Esthonia have 


| period necessary for naturalization as 


| citizenship because he had 


Labor 


Of German Soldier 
Taken to High Court 


& 
Government Appeals Deci- 


sion Favoring Citizenship 
of Resident Caught in 
Net of War. 


The Department of, Justice has just 


| announced that it had filed a petition with 


the Supreme Court of the United States 


| asking a review of the case Moritz Neu- 
| berger, involving the question of whether 


Neuberger is entitled to naturalization as 
a citizen of the United States, in spite of 
the fact that he served in the German 


| Army during the war. 


The Department points out that the 
District Court of Southern New York 
held Neuberger not entitled to naturali- 


| zation, but that the Circuit Court of Ap- 
| peals of the Second Circuit overruled this 


decision. Because the case is of such 
peculiar circumstances, the Department 
has filed its brief dsking review of the 
Circuit Court’s“decision. 

It is s@t forth in the department’s 
statement that Neuberger applied for 
naturalization in April, 1919, and that 
the five-year period of required residence 


.|}in the United States was ended in April, 
| 1924. 


Neuberger was absent in Germany 
from July, 1914, to May, 1921. It was 
explained that he had previously re- 
sided in the United States, but made a 
visit to his former home in Germany in 


| 1914, and was caught in the net of the 


World War, serving as a soldier of Ger- 


| many from October, 1914, until his dis- 


charge in December, 1919. Neuberger 
contends that he was a bona fide resident 


|}of the United States before his return 


to Germany, that his desire to return was 
prevented by the war, and that his stay 
in Germany was “enforced.” 

The full text of the statement follows: 

Case Called Important. 

The question whether Moritz Neuber- 
ger is entitled to naturalization to be- 
come a citizen of the United States 
has been contested in the District 
Court of the Southern District of New 
York and in the Circuit Court of Ap- 
peals of the Second Circuit, and is re- 
garded as of such moment in determin- 
ing the right of naturalization, under 
such peculiar circumstances, that the 
Department of Justice has filed a peti- 


tion asking the Supreme Court of the 
United States to review the decision 


| of the Circuit Court of Appeals, which 


held that Neuberger is entitled to 
naturalization. 

The peculiar situdtion surrounding the 
Neuberger case is that, although the 
five-year period preceding. April, 1924, 
the date of his application for naturali- 
zation, commenced in April, 1919, he was 
absent in Germany from July, 1914, to 
May, 1921. He had previously resided in 
the United States, but made a’ visit to 
his former home in Germany in 1914, 
was caught in the meshes of the World 
War and under his obligation as a Ger- 
man subject he was called into the mili- 
tary service of Germany and served in 
the Third Bavarian Army Corps from 
October, 1914, until his discharge in De- 
cember, 1918, and did not return to the 
United States until May, 1921. The 
claim of Neuberger is that he was a 
bona fide resident of the United States 
before his return to Germany and that 
he desired to return and was prevented 
from so doing only by the war, and that 
conditions subsequent to the war, with 
“a technical state of war still existing 
between the United States and Germany, 
he was not able to obtain permission to 
leave there until 1921.” He claims that 
his stay in Germany was enforced and 
did not deprive him of his residence in 
the United States during thé five-year 


an American citizen. 

In the District Court the ¢ontention of 
the naturaliZation officials was that Neu- 
berger was not legally admissible to | 
not resided 
within the United States for a perjod of 
five years continuously immediately pre- 
ceding the date of filing his petition. 
The District Court agreed to this con- 
tention, but the Circuit Court of Appeals 
later held that under the alleged circum- 
stances of Neuberger’s absence from the 
United States he “legally was‘ continu- 
ously resident within the United States 
during the entire five-year period.” It is 
this decision of the Circuit Court of Ap- 
peals that the Department of Justice in 
its petition for review of the case con- 
tends is erroneous and that the case 
should be reviewed and passed upon by 
the Supreme Court, as the matter is of 
great importance to the United States in 
the administration of the naturalization 
laws. 

It is pointed out in the petition for re- | 
view that under the decision of the Cir- 
cuit Court of Appeals, “notwithstanding 
the petitioner for naturalization has been 
physically absent from the United States 
for a greater part or all of the five-year | 
period,’’ his naturalization “may be per- 


intended during all that period to return 
Yo the United States and retain it as his 
place of permanent abode.” It is further 
stated that the question presented has 
not been considered by the Supreme 
Court, although it has been dealt with 
by decisions in several inferior courts, 
and it is desirable that some rule be es- 


mitted on mere proof that the petitioner | 





tablished to guide the administration of 
the law. 


— a ai 


tal in Esthonian banks at present is esti- 
mated at £150,000. 

The current credit in Esthonia’s for- 
eign trade approximates £1,200,000. The 
total inveStment of foreign capital, ac- 
cordingly, is estimated at £3,710,000, or 
approximately 6,700,000 Esthonian 
marks. 





dwindled to about one-fourth of the pre- 
war figure or $2,360,000, most of which 
is still of British origin Foreign capi- 


English capital is heavily interested 
intextile and paper mills, with invest- | 
ments amounting to 900,000 and 300,000 
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Coal Prices at Mine — 


On American Reservations Is Published Doubled in 10 ¥ ‘i 


Department of State Receives Document Recommending 
Identic Replies by Individual Signatory Governments. 


The full text of the final act of the 
conference of nations signatory to the 
World Court, which recommends that 


each nation reply individually to the | 
{ Reservation and a reply thereto must be 


United States regarding the American 
reservation to the protocol, has been re- 
ceived at the Department of State among 
other routine reports from Geneva, which 
are filed at the Libraries of Congress and 


the Department of State. 

The act was made public in Geneva at 
the conclusion of the meeting of the 
signatory nations in October, but to date 


no replies from thé individual nations 


have reached the State Department. 
Appended to the final act is the pre- 
liminary draft of a protocol (a copy of 
which is given in full below) which is 
proposed to be signed by the present 
members of the World Court and the 
United States. The protocol embodies 
and gives consent to all of the American 
reservations with the exception of the 
latter half of the fifth. This reservation 
stipulates that the court may not enter- 
tain a request for an advisory opinion 
touching a dispute in which the United 
States claims an interest without the 


consent of the United States; and the | 


protocol makes the counter proposal that 
the United States be given the same 
rights regarding advisory opinions as 
other members of the league either in the 
council or the assembly. 

With the final act is the concluding 
report by M. Pilotti, rapporteur of the 
committee appointed to study the Amer- 
ican reservations. This states that the 
committee has decided that individual re- 
plies to the United States must be sent 
from the different signatories to the 


court regarding the Senate reservations. | 


This decision was made because Secretary 
of State Kellogg addressed individual let- 
ters to the different States, which nat- 
urally call for individual replies. How- 
ever, the committee recommended that 
the individual governments send identical 
replies to the United States, and to that 
end the president of the conference was 
asked to frame the text of a letter for 
these replies. 

Regarding the second part of the Fifth 
Reservation by which the United States 
sets forth the right to veto requests for 
advisory opinions by the Court, the Com- 
mittee first replies that the United 
States can only be given an equality 
with otker members of the Council and 
Assembly. Then it proceeds to point out 
that it is not yet decided whether a re- 
quest for an advisory opinign may be 
vetoed by one negative vote.’ Although 
“in the United States it seems to have 
been regarded as certain that a de- 
cision of the Council or Assembly ask- 
ing the court for an opinion requires to 
be unanimous,” yet the committee points 
out that there is no certainty on this 


Wr all the convenience of the 
automobile, it is a striking fact 
that our street car lines carried more 
passengers last year than ever before. 


Tue-roran was sixteen billions, which 
means forty-five million riders every 
day. Most of the load is concentrated 
in the early morning and evening hours, 
and this is the} real “problem” of the 
street railways—the problem of “co nges- 
tion,” of getting everybody down to 
work and back home at once, of moving 
millions of people through streets that 
were never planned to carry such a varied 


mass of traffic. 


Tue cesser problems have 
been mostly solved. The 
leaders of theindustry—who 
met recently in their annual 
convention at Cleveland— 
have installed modern mo- 
tors with tremendously in- 
creased “pick-up.” The 
newer cars are built close to 
the ground, and with doors 
so arranged that passengers 
can get on and off quickly. 


Inrenstve courses of train- 

ing are being organized to 
( 

make the\ motorman and 


GENERALELECTRIC — 


| a committee, 


| of International Justice, 
| Council of the League which convoked 





point, and that “no precedent exists in, 
the matter.” 


Fifth Reservation. 
The committee believes that the Fifth 


studied “in order that a modus operandi 
satisfactory to both sides may be ar- 
rived at.” 

The first part of the fifth reservation, 
which asks for publicity in regard to the 
rendering of advisory opinions, has al- 


ready been provided for by the revised 
rules of the court. 


The final act of the conference, to- 


| gether with the report of M. Pilotti, ex- 
| tracts from the revised rules of the 


court, and the preliminary draft of a 
protocol embodying the American reser- 
vations, is given in full, except for the 
list of delegates attending. 

1. By its resolution of Septem- 
ber 3, 1926, the conference appointed 
consisting of the chair- 
man and vice chairman and 11 dele- 


| gates, to congider on the basis of the 


results of the general discussion the 
decisions which it would be desirable to 
adopt. 

The committee has instructed me to 
lay before the conference the result of 
its discussions and to explain the con- 
crete proposals which it has the honor 
to submit. 

These proposals are embodied in the 


| draft of final act which was distributed 


yesterday to all the delegates. 
Urges Similar Replies. 

2. It has seemed to the committee 
that the conclusions of the conference 
should take the form of a final act 
signed by the delegates, copies of this 
act being forwarded to all States signa- 
tories of the Protocol of December 16, 
1920, concerning the Permanent Court 
and to the 


the conference. This would certainly 
carry greater weight than a simple 
resolution inserted in the minutes of the 
closing meeting, and would be better 
calculated to emphasise the character 
of an agreement between the State rep- 
resented at tie conference which its 
conclusions are intended to assume. 

In the opinion of the committee, these 
conclusions, as embodied in the draft 
Final Act, should serve as a basis for 
the diplomatic letter which the Govern- 
ment of each State signatory of the 
Protocol of December 16, 1920, will subse- 
quently send to the Government of the 
United States of America, in reply to the 
latter’s letter communicating the United 
States’ proposal to accede, subject to cer- 
tain reservations, to the Protocol and the 
Statute of the Court. 

To be continued in the issue of 

November 1. 


children. 





From 1914 to 1924 


Number of Employes Lower — 

in Anthracite Industry,!!! ” 

but Higher in Bitu- «= _ 
Mminous. 


The Bureau of Labor Statistics, De- 
partment of Labor, in a recently pub- 
lished study of conditions and produc- 
tion in the bituminous and anthracite 


coal industries, compares the tonnage 
and value of production between 1914 


and 1924, It was shown that hart coal 
advanced from a price per ton at the 
colliery of $2.07 in 1914, to $5.43 in 1924, 
while soft coal, valued at $1.17 per ton 
in 1914, cost $2.20 ten years later. 


In the anthracite industry the number 
of employes dropped from 179,679 to 
160,009, or 11 per cent, in the ten-year 
period, but the colliery value had in- 
creased more than 162 per cent. The 
average number of days of operation 
showed that anthracite mining was gen- 
erally stable during the period to t 
extent that employes had, since 1915, 
the opportunity to work an average of 
more than 250 days in each year. This 
excepted 1922, when collieries were 
closed by a general strike lasting 138 
working days. ‘The average number of 
working days, excluding 1922, ranged 
from 230 in 1915, to 293 in 1918. 


Production Takes Drop. 


In 1914 the production was 90,821,507 
tons, but in 1924 this had dropped to 
87,926,862 tons, or 97 per cent of the 
1914 production. In 1922, due to the 
strike, production dropped to 60 per cent 
of the 1914 figure. The peak of pro- 
duction was reached in 1917, with a net 
tonnage of 99,611,811. The value of the 
1914 production was placed at $188,181,-, 
399, as compared with $506,787,000, the 
estimated value of the 1923 tonnage, 
which showed the highest production 
value. 

In the bituminous industry the col- 
liery value per ton advanced from $1.17 
in 1914 to $2.20 ten years later. How-. 
ever, in 1925 soft coal was valued at 
only $1.13 per ton at the mine, while 
in 1922, the strike year, the ton value 
had jumped to $3.02, the highest mine. 
value during the period. 

The number of employes rose from 
583,000 in 1914 to more than 619,000 in . 
1924, with 1923 showing the greatest 
number employed, 702,817. 

The average number of days employes 
worked rose steadily from 195 in 1914, 
to 249 in 1918, the peak yearly avers 
age, then décreased to a minimum &@ 
age, for the period, of 142 days in 1922. 
By 1924 the average yearly figure was 
171 days at work. - 


conductor expert in providing for the 
comfort and safety of women and 


‘TH co-orpINnation of bus service with 
thestreet car lines goesforward effectively. 


ALL THESE measutes combine to relieve 
congestion, but they do not solve the 
problem. A real solution can come only 


through co-operation on the part of all 
who tise the streets. 


Since electric cars constitute only 25% 
of the traffic, but are carrying 80% of 
the people, it is only fair to give them 


the right of way over their 


In 1888, G-E equipped the first 
electric street railway in America. 
Sincethat time engineers have de- 
veloped huge power stations pro- 
duging cheap and abundant 
power; heavy motors for ele- 
vated, subway and interurban cars; 
motors making possible light- 
weight cars; and automtic sub- 
stations rendering service so 
dependable that the public has 
ceased to marvel and now merely 
expects. To each step in this 
impressive record for the in- 
creased safety, comfort, and 
convenience of passengers it has 
been the privilege of the General 
Electric Company to contribute. 


own tracks during the rush 
hours so, that others, too, 
may quickly get home. Since 
a city can expand only when 
the transportation system is 
healthy, there must be a 
margin of profit for the rail- 
ways beyond their necessities, 


Whuerz the spirit of co- 
operation prevails, cities are 
growing, congestion is less- 
ening, and the streets are 
safer. The problem of the 
street cars is “people” which 
includes all of us. 
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Public 
Highways 


tates During 1925 
Spent $649,125,101 
:For Building Roads 


Department of Agriculture 
_., Report Shows Increase in 
.» Income Derived From 
Axto Tax. 


The Department of Agriculture, Bu- 
*"¥eau of Public Roads, has just announced 
“that the total expenditure by State high- 
_ Sway departments in 1925 for road and 
bridge construction amounted to $649,- 
. 125,101. 
“* The full text of the report follows: 
“<“oThe total expenditure by the State 
*-thighway departments in 1925 for road 
+. and bridge construction on the several 
State highway systems amounted to | 
$649,125,101, according to reports from 
the highway departments just compiled 
by the Bureau of Public Roads, United | 
States Department of Agriculture. Of | 
the total expenditure 59.6 per cent was | 
spent for road and bridge construction, 
18.4 per cent for maintenance, and 3.5 
Her cent for materials and equipment. 
* Adminsirative and engineering costs ac- 
eounted for 4.7 per cent of the total, in- 
terest and principal payments on bonds 
7.8 per cent, and miscellaneous expenses 
amounted to 6.0 per cent of the total. 
*sJo meet these expenses the highway 





~sdepartments received from various 
_ sources during the year a total income 
of $780,081,292, of which $115,656,721 
was available as a balance from the pre- 
‘yiolis year’s operations, so that the | 
amount of money raised during the year 
was only $664,424,571. Of the latter 
amount 43.5 per cent was raised by | 

i 


“ gale of bonds realized 21.3 per cent of | 
’ gasoline taxes, 30 per cent from the for- 
mer and the balance from the latter. The | 
« the total for the year, and Federal aid | 
received from the National Government | 
amounted to 13.9 per cent. Funds trans- 
*"'$etred to the State by the counties and 
"6ther Iccal government amounts to 10.8 
per cent, and the balance was made up 
of funds derived from special highway 
taxes and appropriations and from mis- 
cellaneous sources as follows: Taxes, 3.3 


‘and miscellaneous, 2.2 per cent. 

' -Although the year’s expenditures 
were slightly greater than the previous 
year’s total of $605,655,207, the balance | 
of $130,956,191 carried over into the 
-scurrent year was even greater than 
‘the amount of unexpended funds car- | 
ried over from 1924. The rate of con- 
struction remained about the same as 
in previous years. 
One of the most significant facts 
> Wbrought out by the report is the re- | 
» /-dmarkable increase in the percentage of | 
the total highway income derived from 
~motor vehicle and gasoline taxes, and 
the falling off in the percentage rep- 
resenting real and personal property | 
taxation. There has been a steady ten- | 
_ dency in this direction since 1921. In 
that year the combined income from | 
“motor vehicle licenses and gasoline taxes 
dmounted to 25.9 per cent, the gax tax 
revenue amounting to less than 1 per 
cent. In 1925 the income produced 
from these sources was 43.5 per cent 

~,of ‘the year’s total and the gas taxes 
alone amounted to 13.5 per cent. 

In the same period taxes on property 
specifically for road purposes have | 
.dropped from 11.2 per cent to 3.3 per 
cent of the year’s total income. In- | 
cluding the income from appropriations 
and miscellaneous sources, most of which 

_.J8 Taised indirectly by property taxation, | 
_ the 1921 percentage was 20.7 and the 
“1925 percentage was 10.5. 

Funds raised by the sale of bonds 
,were also a smaller percentage of the 
total in 1925 than in 1921, being 21.3 

“per cent in 1925 as compared with 27.8 
in 1921. 

The expenditures by the various State 
highway departments during the year are 
given in the table below. These figures | 
do not include expenditures by county | 

* and local authorities for local roads. 
PIMIBDRING .........2000002s $10,917,204 | 
Arizona ....... ie 2,442,947 
Arkansas 11,200,000 
California 18,090,728 
Colorado 5,564,590 
- Connecticut 8,611,936 
+ Delaware 3,492,841 
Florida 8,483,752 
Georgia 7,902,428 

Idaho 3,636,681 | 
-vdilinois 36,375,983 
, Indiana 14,517,794 
Towa 14,107,7£8 
“Kansas 7,407,369 
» ‘Kentucky 14,916,816 
Louisiana 8,610,624 
als 5 a: 40:6,0'6' aw eo 7,105,889 
‘Maryland 12,024,781 
. Massachusetts 12,880,700 
Michigan 36,138,549 
Minnesota 17,962,567 
Mississippi 4,795,192 
Missouri 31,593,937 
Montana 1,267,242 
Nebraska 5,563,752 
Nevada 3,055,959 | 
New Hampshire 4,027,241 
New Jersey 23,939,454 
New Mexico 3,322,548 
New York 49,368,770 
North Carolina 32,588,514 | 
North Dakota 1,862,348 | 
24,086,289 
12,937,673 
15,553,453 
62,294,366 | 
3,045,859 
9,132,953 
6,378,176 
14,879,189 
19,985,007 
4,123,798 | 
3,618,327 | 
14,071,555 
7,845,566 
16,138,729 
7,784,733 
3,973,494 





Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
‘South Carolina 
‘South Dakota 
_ Tennessee 


Vermont 
_Virginia 
Washington 
West Virginia 
Wisconsin 
_ Wyoming 
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Agriculture 


Wheat Acreage in Chile 
Equals That of Last Year 


The Department of Agriculture, 
through the Bureau of Agricultural Eco- 
nomics, has just announced a cablegram 
from the International Ipstitute of Agri- 
culture reporting the wheat acreage in 
Chile about equal to that of 1925-26 and 
well above that of 1924-25. Barley acre- 
age is reported as being larger than last 
year, but below the figure for 1924-25. 

The full text of the announcement fol- 
lows: 

The wheat acreage of Chile for the 
coming harvest as cabled to the United 
States Department of Agriculture by the 
International Institute of Agriculture is 
about equal to that of 1925-26, and well 
above the 1924-25 acreage. The barley 
acreage is larger than last year, but be- 
low 1924-25. Estimates reported in the 
cable are given below with figures for 


1925-26 for comparison. 
1925-26 1926-27 
Preliminary Oct. 
1,000 acres 
1,502 
2 
143 


95 


1,000 acres 


Farm Prices Drop 
To 130 Per Cent of 


Prewar Average 


Department of Agriculture 
Issues Monthly Report 
for September 15 to 
October 15. 


The Department of Agriculture has 
just announced that the general level of 
farm prices, as indicated in the depart- 
ment’s monthly price report, dropped 
from 134 to 130 per cent of the pre-war 
level from September 15 to October 15. 

The department’s index of purchasing 


for September this year compared with 
88 in September a year ago. 
The full text of the announcement fol- 
lows: 
General Level Drops. 


The general level of farm _ prices 


| dropped from 134 to 130 per cent of the 
| pre-war level from September 15 to Octo- 
| ber 15. 


The October index of 130 is 13 points 
below October a year ago, and only 10 


| points above the 1921 October farm price 


level. Cotton and cottonseed prices alone 
dropped from 134 to 94 per cent of the 
pre-war average during the month. 


Cotton Prices Low. 

The downward swing in the market 
price of cotton has been reflected by a 
decline of 5 cents per pound, from 16.8 
to 11.7 cents, in the farm price of cotton 
from September 15 to October 15. This 


| brings the farm price of cotton below 


the five-year pre-war average of 12.1 
cents for October. Cotton is now in 


| about the same relative position when 


compared with pre-war prices as corn, 
oats, and barley during the past year and 
with apples this fall. 

The farm price of oats and barley ad- 
vanced in face of a further decline in 
corn prices; wheat and rye showed small 
price gains. The sharp rise in the mar- 
ket price of hogs between September and 
October 15 was not accompanied by a 
similar advance in the farm price as is 
usually the case. It is possible that 
cholera losses are forcing local buyers to 
discount the market price more than is 


; usually necessary. 


Advance in Butter. 

While butter prices advanced slightly, 
they continue at a lower level than a 
year ago. The farm price of eggs ad- 
vanced more sharply than market prices 
from September 15 to October 15. While 
egg prices were higher than a year ago 
in September, they dropped below in 
October. 

Index Numbers of Farm Prices. 
August, 1909-July, 1914—100. 
1925 1926 1926 
Oct. Sept. Oct. 

135 121 123 

152 136 136 

141 148 148 


Grains 

Fruits and vegetables ... 

Meat animals 

Dairy and poultry prod- 
ucts 

Cotton and cottonseed.... 

Unclassified 


154 139 
171 154 
90 93 


134 


144 
94 
97 


130 


143 
164 


All groups 
Non-agr. wholesale prices 
Purchasing 
products OF BS. sx. 
The department’s index of purchasing 
power of farm products is placed at 83 
for September this year compared with 
88 in September a year ago, 100 repre- 
senting the five-year period 1909-1914. 


power farm 


September 
1926 
4,436,518 
1,887,020 
7,171,053 
1,246,380 
1,317,570 
2,519,931 
5,413,427 
1,757,626 
266,761 
1,490,444 
1,251,158 
2,169.32 


Freight revenue 
Passenger revenue.... 
Total incl. other revenue 
Maintenance of way... 
Maintenance of equip’t. 
Transportation expen’s. 
Total exp. incl. other... 
Net from railroad.... 


Net after taxes, etc... 
Net after rents 
Aver. miles operated. . 
Operating ratio 


1925 
4,427,762 
1,925,819 
7,226,883 

846,971 
1,349,028 
2,674,057 
5,312,952 
2,012,931 

268,135 
1,744,685 
1,488,042 

2,285.89 

72.2 


Grain 
Elevators 
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Public Lands 


Announces Preliminary Results From Research 


At Spring Wheat Elevator 


Costs of Operation 
Examined in Detail 


Department of Agriculture 
Finds Reduction of Ex- 
penses Imperative. 


Bureau of Agricultural Economics of 
the Department of Agriculture has just 
announced orally through the Division 
of Cooperating Marketing, preliminary 
data resulting from research work in 
farmers’ elevator operation in the spring 
wheat area. 

Four, problems confronting farmers’ 
elevators are treated in the statement: 
Costs of operation, hedging, storage and 
variation in protein content. 

As a result of the research work, the 
statement says, it has been found, first, 
that farmers’ elevators as a whole in 
the spring wheat area should either re- 
duce annual expenses of operation or in- 
crease average volume handled; second, 
that serious financial risk confronts ele- 
vators which do not keep their grain 
closely hedged; third, that farmers’ ele- 
vators are cutting down gross earnings 
through the waiving of storage charges; 
and fourth, that methods should be 
worked out by which premiums for pro- 
tein may be reflected back to grower 
members who produce high protein 
wheat. 

The text of statement authorized by 
W. J. Kuhrt, of the Bureau of Agricul- 
tural Economics, follows: 

For costs of operation a group of 40 
elevators was used in 1924-25. Records 
of total and itemized expenses were se- 
cured as well as the volume of grain 
handled by each elevator. Analysis of 
these records showed that the average 
total expense for the group in that year 
was $7,734. The average volume handled 
was 216,604 bushels, which made a per 
bushel cost of 3.57 cents. This per bushel 
cost was very low due to the unusualiy 
large volume handled that season. 

In a similar study made by the Univer- 
sity of Minnesota covering the six sea- 
sons 1917-18 to 1922-23, a similar group 
of elevators showed a per bushel cost of 
6.2 cents. The average volume handled 
by this latter group was 107,563 bushels 
with an average expense per bushel of 
6.2 cents. 

Thus the greater volume handled by 
elevators in this area in 1924-25 resulted 
in a greatly decreased per bushel cost 


: for that season. 


Volume Changes Do Not 


Account for Variations 

Volume changes do not, however, ac- 
count for all the variation in per bushel 
costs between seasons or between eleva- 
tors. There was considerable variation 
within volume groups. For example, in 
the group handling 150 to 200 thousand 
bushels there was a per bushel variation 
from 1.9 cents to 5.7 cents. Besides, some 
of the major costs of operation such as 
management, depreciation, taxes, inter- 
est, and other items amounting to about 
55 per cent of total costs, do not seem 
to vary greatly with volume changes. 

That is, the calculations show that the 
average elevator in the group studied 
had, in 1924-25, an annual operating cost 
of about $4,254 which probably does not 
vary greatly from year to year regard- 
less of volume. In addition to this there 
are those items of expense such as power, 
supplies, repairs, and other expenses 
amounting to about 45 per cent of total 
costs in 1924-25, which do vary rather 
closely with the volume handled. 

Diversification and reduction in acre- 
age programs under way in the area will, 
if successful, prevent general volume in- 
creases per station so that the efforts of 
farmers’ elevators will probably be more 
fruitful if directed toward a general re- 
duction of expenses of operation. 

A second phase of elevator operation 
studied was that of hedging. The entire 
group was studied for general methods 
and policies toward hedging and in addi- 
tion day to day market positions were 
built up for a group of 13. Some inter- 
esting facts and problems were devel- 
oped. For the group as a whole 32 out 
of 49 managers did not try to hedge 
clos-l~ *» 1924-25, but attempted instead 
to “ele ‘>> market” to some extent. 
That is, they tried to be somewhat “long” 
on rising markets and “short” on falling 
markets in the hope of accumulating 
gains to their companies. 


Market Positions Fixed 
For Individual Elevators 


In the detailed analysis of 13 elevators, 
as stated before, daily market positions 
were built up for each elevator. No 
elevator in the group was closely hedged 
during this period on all grains. The 
majority of the elevators were “long” 
during most of the period regardless of 
the direction of price movement. 

Now it should not be inferred that all 
of the above elevators deliberately specu- 
lated—rather some of them did not check 


Monthly Statistics of Rail 


Boston & Maine Railroad. 


9 months 

1926 1925 
38,115,223 37,872,679 
15,417,916 15,428,875 
60,783,602 60,651,896 
7,945,888; 7,803,681 
11,140,938 12,121,103 
23,869,584 24,495,101 
45,983,189 47,372,664 
14,800,413 18,279,232 
2,268,326 2,372,767 
12,529,874 10,895,276 
10,104,856 8,725,028 
2,228.89 2,305.65 

75.7 78.1 


1926 
21,725,292 
9,107,013 
35,393,370 
5,285,144 
6,897,097 
10,921,253 
25,126,506 
10,266,864 
2,485,320 
7,773,351 
7,778,613 
6,930.60 

71.0 


New York Central Railroad. 
September 

1925 
21,089,915 193,422,981 175,053,448 
8,933,027 
34,422,645 
4,975,555 
6,654,236 
10,952,826 
24,269,842 
10,152,803 
2,300,027 
7,834,984 
7,701,524 


up their market positions quite closely 
enough. Only 14 managers out of 49 
kept a daily “long” and “short” record 
in 1924-25, while the balance kept a 
weekly statement or none at all. Thus, 
lack of accurate information, contributed 
at least to the amount of unhedged 
grain. 

Due to the fact, however, that prices 
were generally rising during the period 
of heavy grain movement in 1924-25, 
the majority of the elevators’ gained on 
most of their unhedged grain. Our cal- 
culations show that the group of 18 
elevators gained the sum of $14,308 
which represented 17.52 per cent of 
their total gross income, or a gain of 
about 1.18 cents per bushel. ° 

Thus, whatever the motive, most of 
these elevators gained by failing to 
hedge part of their grain in 1924-25. 
Despite the gains however, managers 
did not show consistent ability to fore- 
cast market price trends accurately so 
that at least some of these same eleva- 
tors probably would have lost money 
if the price had been falling instead of 
rising. Thus we have an element of 
danger to the financial condition of 
farmers’ elevators through losses on un- 
hedged grain that must be seriously 
considered. 


Advocacy of Policy 
On Hedging Deferred 

Our studies have not as yet progressed 
to the point where we would feel safe 
in advocating any certain policy toward 


hedging. However, we are making com- 
parisons from year to year of the suc- 
cess of groups of elevators which do 
hedge closely with groups which do not 
hedge closely and hope to be able to 
take a definite stand toward hedging 
at some future time. In the meanwhile, 
however, I believe that every farmer 
elevator manager should keep posted 
daily as to his position on the market so 
that grain will not remain unhedged 
through carelessness or lack of attention. 
A third phase of operation studied was 
that of storage. In this, as in hedging, 
the entire group was studied as to gen- 
eral practices and then a smaller group 
was studied in detail. Some rather sig- 
nificant facts and problems were brought 
out here also. For ‘example, 49 per cent 
of the grain purchased by 34 elevators in 
1924-25 was stored long enough to incur 
storage charges. The greater propor- 
tion of farmer members stored to some 
extent in 1924-25, but the majority 
stored only for short periods, while a 
few farmers at each station stored for 
long periods. The average storage pe- 
riod for the majority of members was 
less than two months, but the “chronic” 
storers averaged six to eight months. 
In handling this stored grain, 30 per 
cent of the total group were able in 
1924-25 to hold sufficient grain to cover 
their current storage liability, while 70 
per cent were obliged to ship out some 
of their stored grain. Most of this grain 
was sold upon arrival at the terminals 
and hedged, thus subjecting the elevators 
to flucutations in premiums between cash 
and stored grain. A large part of these 
elevators, however, accumulated stocks 
of actual grain after the period of heavy 
movement was over and thus in a meas- 
ure protected themselves from “spreads.” 


Practice on Storage 
Charges Not Uniform 

Another interesting phase was the col- 
lection of storage charges. Out of 49 
elevators studied, seven tried to collect 
full storage, 19 collected about three- 
fourths, nine collected about one-half, 
three charged about one-fourth, two col- 
lected less than one-fourth, and nine col- 
lected none at all. A close check of 15 
elevators showed that in 1924-25 they 
collected 55.9 per cent of the storage 
charges they earned and waived the bal- 
ance or 44.1 per cent. The amount col- 
lected represented 3.63 per cent of total 
gross income and the amount waived was 
3.13 per cent. This was not a very 
large per cent of total income to be lost 
but in years of heavier storage and lower 
gross income than in 1924-25 the per cent 
waived might easily represent a consider- 
able portion. For instance, the 1925-26 
data no doubt will show a greater pro- 
portion of gross income waived. © 

Another feature of storage which was 
brought out was the attitude of managers 
regarding storage by farmers. Forty- 
two managers out of 48 opposed storing 
for farmers. Most of them contended 
that through such storage the elevator 
loses while farmers do not gain. They 
contended that the storage collected did 
not offset the costs of handling stored 
grain such as labor, insurance, taxes, 
losses from shrinkage, and hedging costs 
and losses.. If the figures of 55.9 per 
cent of earned storage charges collected 
is representative there is little doubt but 
that elevators do lose money by storing. 

Whether farmers gain or lose by stor- 
ing, however, I believe they should be 
charged full storage charges. Waiving 
of storage charges cuts down gross in- 
come which is needed to offset the costs 
and losses of storing grain. Besides 
the knowledge of a lax policy induces 
many farmers to store for much longer 


9 months 
1926 1925 1926 
2,148,956 

448,159 
2,854,468 
358,774 
460,763 
938,650 
1,930,613 
923,855 
154,028 
769,279 
716,584 
1,917.07 
67.6 


76,043,117 73,472,139 
297,179,118 284,800,351 
39,330,298 37,777,582 
62,986,504 58,965,808 
98,721,165 98,742,688 
219,639,254 210,598,350 
77,539,864 73,707,001 
20,602,929 19,456,914 
56,830,072 54,085,787 
55,272,713 51,918,291 
6,930.60 6,922.98 
713.9 74.1 


6,922.98 
70.5 


s Conducted 


nh 


| Hedging and Storage 


by Farmers 


Are Other Problems 


Variation in Protein Content 
Is Also Studied in 
Survey. 


periods than they would if storage 
charges were properly collected. I 
realize, of course, that storage charges 
are waived at times because of 
competitive conditions. Perhaps this 
is justified in some instances. But on 
the whole, I believe that many boards 
of directors would follow a policy of 
collecting full storage charges if they 
realized more fully how much of their 
income is being lost through the waiving 
of all or part of the storage earned. 


Study of Protein 
Content of Wheat 


The fourth special phase to be studied 
was the variation in protein content of 


wheat, especially in the’ 1924 crop and | 


how the situation was handled by the 
various elevators studied. Studies indi- 
cate that protein varies between years, 
between localities and between and 
within stations. For that matter, it may 
vary between fields in any given farm. 

In the 15 years between 1910 and 1925 
the yearly crop averages for North Da- 
kota varied from 10.93 per cent in 1915 
to 15.02 per cent in 1921, or a total range 
of 4.09 per cent. In 1924 between sec- 
tions in the spring wheat area there 
was a range from 10.60 to 12 per cent, 
or a total of 1.4 per cent. For the same 
crop the average protein content of cars 
sold by various stations varied from 
10.08 per cent to 13.82 per cent, or a 
total range of 3.24 per cent. 

Tests from individual farmers at a 
single station varied from 9.90 per cent 
to 15.10 per cent, or a total variation 
within a single station of 5.20 per cent, 
These variations in protein content of 


the wheat purchased and sold by farm- | 


ers’ elevators in the spring wheat area 
have caused at times variations in the 
values of such wheat and have brought 
up some rather serious problems for 
farmers’ elevators. 

For the 1924 crop a study of the car- 
lot sales of wheat by elevators in the 
group studied indicated that in the ter- 
minal markets premiums for protein did 
not become general until about January, 
1925. Since that time protein content 
has been a very important factor in 
price determination varying from time 
to time in its importance due to changes 
in supply and-demand for high protein 
wheat. In other words, market values 
for protein are being reflected back to 
farmers’ elevators in what might be 
termed a satisfactory manner. 


Problem of Reflecting 


Premiums Difficult 

The problem of reflecting premiums 
for protein back to the members of these 
elevators has not been so easy of solu- 
tion. No elevator in the group studied 
in 1924-25 made an attempt to buy 
grain from farmers on the basis of pro- 
tein content. However, the Grain Bul- 
letin, in preparing card prices for the 
area, attempted to account for some of 
the variation in protein content between 
stations. Station averages were set up 
and an attempt was made to reflect a low 
average premium in the card prices sent 
out to each station. This was a very 
difficult task in 1924-25 because ’of the 
limited number of tests and the extreme 
variations. Since the compulsory test- 
ing ruling in Minnesota went into ef- 
fect, however, better information has 
been available for each elevator and the 
task of accurately reflecting premiums 
in card prices has been somewhat more 
feasible. 

In years of wide variations in protein 
content within stations, however, there 
is some doubt whether station avera- 
ages will prove to be a sufficiently close 
determination of values between indi- 
vidual members. In the course of our 
field work this past summer considerable 
dissatisfaction was expressed by farmers 
over this method of handling protein 
variations and considerable platform 
loading has occurred in some localities 
as a result. On the other hand, at two 
stations studied, methods were worked 
out by which growers were paid pre- 
miums for wheat of higher than station 
average protein content. 

There are other problems, of course, 
but these seem to be the most important. 
None of these problems is easy of solu- 
tion; yet neither are they impossible of 
solution. Individual elevators in the area 
have met and solved one or more of 
these problems. It now remains for 
farmers’ elevators as a whole to meet 
these problems in order that this system 
of marketing grain may endure per- 
manently in its present magnitude and 

importance. 


9 months 

1926 1925 
17,228,459 15,753,704 
4,646,138 4,898,680 
28,911,398 
8,446,324 
4,119,886 
8,824,640 
17,972,573 
5,938,825 
1,099,723 
4,833,435 
4,330,543 
1,917.07 
75.2 


1925 
2,106,069 
543,648 
2,844,716 
400,021 
538,815 
946,345 
1,940,650 
904,066 
1399951 
763,599 
670,178 
1,920.74 
68.1 


3,509,447 
3,894,984 
8,052,950 


5,152,406 
997,003 
4,148,282 
8,718,410 
1,920.69 
76.6 


Government Land in Oregon 
To Be Opened for Entry 


The General Land Office of the De- 
partment of the Interior has just an- 
nounced the prospective opening of an 
area of public land in Baker County, 
Oreg., which has been released from 
temporary withdrawal. A memorandum 
issued by the General Land Office fol- 
lows in full text: 

Oregon: 2,445 acres in Baker County, 
the Dalles and Vale land districts, open 
to entry only under the homestead or 
desert-land laws by qualified ex-service 
men of the War with Germany for a 
period of 91 days beginning December 
20, 1926. Applications of ex-service 
men may be presented at any time 
within 20 days prior to that date. On 
and after March 22, 1927, any lands re- 
maining unentered will be subject to ap- 
propriation under any public land law 
applicable thereto by the general public. 

The lands were released from tem- 
porary withdrawal and further informa- 
tion may be obtained from the United 
States land offices at the Dalles and 
Vale, Oreg. 


License Is Sought 
For Power Project 


Near Radford, Va. 


Federal Power Commission 
Makes Public 12 Other 
Aplications for 
Permits. 


The Federal Power Commission has 
just made public a list of 13 applications 
for licenses and three applications for 
preliminary permits under the Federal 
Water Power Act, filed with the com- 
mission during the two months’ period 
ended October 21. This brings the total 
of such applications to 752. 

The list of applications received dur- 
ing the two months’ period follows: 

No. 737: The Great Western Power 
Company of California has applied for 
a license for a transmission line in 
Plumas and Butte Counties, within 
Plumas and Lassen National Forests, 
California, which conveys power from 
the applicant’s Caribou plant to its Big 
Bend plant, a distance of about 38 miles. 

Dam Is Proposed. 

No. 738: J. F. and Fred Dover have 
applied for a licensé to cover an exist- 
ing power development at United States 
dam No. 6 in Muskingum River, at Stock- 
port, Ohio, formerly operated under lease 
from the War Department. The power 
will be used in operating a feed and 
flour mill. 

No. 739: The Appalachian Electric 
Power Company has applied for a li- 
cense for a power project in New River, 
near Radford, Pulaski County, Va. It 
is proposed to construct a dam 110 feet 
in height creating a reservoir about 19 
miles long, with appurtenant power 
structures. The proposed installed ca- 
pacity of the plant is 80,000 horsepower, 
and the power to be developed will be 
used for public utility purposes. 

No. 740: The Deschutes Power & Light 
Company has applied for a license for a 
transmission line about 17 miles long, 
located in Deschutes County, Oreg. 

Minor Power Project. 

No. 741: Joseph Wittman has applied 
for a preliminary permit for a proposed 
power project in Sabino Canyon near 
Tucson, Pima County, Ariz., crossing the 
Fort Lowell Military Reservation ' and 
the Coronado National Forest. A dam 
at the mouth of the canyon and a four- 
mile conduit leading to a power house 
are contemplated. The installed capacity 
of the project is estimated at 1200 horse 
power. The power is intended for use 
for public utility purposes. 

No. 742: The Village of White River 
has applied for a license for a {minor 
power project on Little White River in 
Mellette County, S. Dak., involving tribal 
Indian lands on the Rosebud Reservation. 
The power to be developed is intended 
for municipal use. 

No. 748: The Nevada Valleys Power 
Company has applied for a license for a 
transmission line about 29 miles long in 
Churchill, Lyon, and Storey Counties, 
Nav., connecting the Lahontan power 
house of the applicant to lines belonging 
to the Truckee River General Electric 
Company. 

Spring Gap Project. 

No. 474: The Sierra & San Francisco 
Power Company has applied for a license 
for its constructed Spring Gap project, 
in Tuolumne County, Calif., on the South 
and Middle Forks of Stanislaus River, 
within the Stanislaus National Forest. 
with the screw in the Birstler patent as 
Reconstruction and enlargements of the 
applicant’s present plant are proposed. 

No 745: The South Branch Power 
Company has applied for a preliminary 
permit for a proposed power project on 
the South Branch of the Potomac River 


road Earnings and Expenses as Reported to LC. C. 


Central of Georgia Railway. 
September 


Pittsburgh & Lake Erie Railway.’ 
September 
1926 
2,620,726 
250,648 
22,040,822] 2,963,208 
401,127 
854,694 
878,306 
16,888,416 | 2,250,829 
712,879 
210,800 
502,079 
914,276 
231.46 
76.9 


9 months 
1926 1925 

21,881,883 20,716,273 
2,206,916 2,254,766 
24,961,793 23,886,690 
3,408,457 3,353,711 
7,863,393 7,285,700 
7,793,998 7,678,147 
20,060,102 19,187,855 
4,901,691 4,648,805 
1,640,200 1,598,243! 1 
8,258,727 3,049,187 
6,639,814 6,333,998 
231.46 231.46 
80.4 80.5 


1925 
2,266,052 
256,444 
2,618,559 
424,812 
910,854 
805,309 
2,144,961 
473,598 
192,376 
281,208 
662,828 
231.46 
81.9 


11 
1 


9,978,926 


015,880 
1,616,499 
750,393 
2,561,936 
6,164,941 
4,850,934 
,100,000 
3,750,187 
3,945,246 
2,241.48 


Water 


Power 


Tariff Commission 
Reports Sugar Beet 
Costs in California 


Cost Rental Value of Land 


Used in Production Is 
Found Above National 
Average. 


The Tariff Commission, in faking 
public its findings covering the costs of 
producing sugar beets in California, 
stated that in 1922 the capital employed 
in sugar-beet production for farm equip- 
ment was $17 an acre. 

At 6 per cent, the capital charge for 
equipment, based on the total value of 
equipment rather than the average value, 
it was explained, amounted to $1.56 an 
acre, or 13.8 cents per ton of sugar beets 
for all farms investigated, and to $1.52 
an acre or 13 cents per ton of sugar 
beets for farms investigated in Cali- 
fornia. 


Contract Labor. 


In California, the contract laborers 
did 98.9 per cent of the blocking and 
thinning, 97.8 per cent of the hoeing, 
and 98.9 per cent of the pulling and 
topping, and the growers, with their 
regular hired help, other than the con- 
tract beet laborers, did the remainder, 
it was‘revealed in the report. 

In California the price per pound paid 
by farmers for beet seed in 1922, as well 
as in 1923, it was found, was 15 cents, 
while in 1921 it was 80 cents. The 1923 
seed cost per acre was, therefore, the 
same as the 1922 cost, but the 1921 seed 
cost per acre was double that of 1922. 

Prices per pound of seed were ob- 
tained from the farmers on acres investi- 
gated and were checked against the fac- 
tory-grown contracts, the findings 
showed. 


Data From 103 Farms. 


Data were obtained for 103 farms in 
California or 6.9 per cent of the total 
number in the state that reported the 
production of sugar beets in the 1919 
census. Those farms produced 15.4 per 
cent of the total beet tonnage and had 
14.6 per cent of the total acreage of 
sugar beets harvested in the State in 
1922. 

For the United States as a whole the 
stated net cash rental value is approx- 
imately equal to 6 per cent on the esti- 
mated market value of the land. In Cal- 
ifornia, however, the commission’s in- 
vestigation revealed, the capital charge 
_on sugar beets land, based either on a 
6 per cent interest rate, or on the aver- 
age mortgage rate of 7.46 per cent on 
the estimated market value of the land, 
was much higher than the stated net- 
cash rental. 


y 


and on the Cacapon River, in Morgan, 
Hampshire Grant and Hardy Counties, 
West Virginia. The project involves 
seven dams and power houses. The ap- 
plicant plans to use the power from this 
project for public utility purposes. / 

No. 746: The City of Augusta, Ga., 
has applied for a license to increase by 
18 inches the height of its existing dam 
in the Savannah River in order to aug- 
ment the fiow of water in the city’s 
power canal on the Georgia side of the 
river. 


Plans for Reservoirs. 

No. 747: The Alturas Electric Com- 
pany has applied for a license for its 
constructed power project in Pine Creek, 
Modoc County, California. The power 
capacity of the plant is 350 horsepower. 

No. 748: The Mono Mining Company 
has applied for a license for its con- 
structed power project in Green Creek, 
Mono County, California. This project 
consists of four reservoirs and six small 
dams, which the company desires to en- 
large. The plant is now operated under 
Forest Service permit, the power being 
used for mining purposes. 

No. 749: The Western States Utilities 
Company has applied for a license for a 
partly-constructed power project in Birch 
Creek, Bannock and Twin Falls Coun- 
ties, Idaho, within the Pocatello National 
Forest. The installed power capacity is 
estimated at 410 horsepower. 


Small Power Plant. 


No. 750: E. G. Galt has applied for a 
license for a power plant of less than 
40-horsepower capacity, located on Eau 
Clair Creek, El Dorado County California. 

No. 751: The Eastern Oregon Light & 
Power Company has applied for a pre- 
liminary permit for a power project in 
Grande Ronde River, Wallowa County, 
Oregon, within the Umatilla Nationa 
Forest. The proposed project involve% 
a low-head dam to be built about two and 
a half miles northwest of Wenaka, and 
a power house designed to have an in- 
stalled capacity of about 4,500 horse- 
power. The power to be developed is 
intended for use for public-utility pur- 
poses. 

No. 752: The Carolina Power & Light 
Company has applied for a license for a 
transmission line in Transylvania County, 
North Carolina, within the Pisgah Na- 

ional Forest, which will extend from the 

company’s Canton substation to a junc- 
tion point on the system of the Southern 
Power Company at Greenville, S. C. 


Norfolk & Western Railway. 
September 9 months 
1926 1925 1926 1925, 
9,086,614 78,483,964 67,323,492 
729,648 5,808,321 6,068,066 
10,133,044 87,251,093 76,197,924 
1,584,887 12,136,028 10,655,473 
1,696,134 15,748,892 16,547,589 
2,871,467 21,991,431 20,742,509 
5,916,925 52,367,886 50,257,671 
4,216,119 34,883,207 25,940,253 
825,000 7,675,000 5,725,000 
8,390,715 27,198,279 20,211,677 
3,668,624 29,429,514 22,009,21¢ 
2,241.48 2,241.48 2,240.75 
58.4 60.0 66.0 


686,795 


56.0 
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National Defense 


Manufacturers Told 
Their Part in New 
Plans for Defense 


Colonel MacNider Explains 
Scheme for Mobilization 
of Industry in Any Na- 
tional Emergency. 


[Continued From Page 1.] 


from aggression. 
that. It is a frank declaration that we 
want peace and intend to have it.” 

The full text of the address as made 
public at. the Department of War in 
Washington follows: 

The main mission of the War Depart- 
ment is to give you an army capable of 
instant and efficient expansion, sufficient 
to meet and bring to a swift conclusion 
any emergency which may.arise. The 
tiny nucleus of the regular establishment 
must be kept so expert and well trained 
that it can immediately erect and man 
the great framework necessary for the 
national effort. Its personnel must plan 
tactically, administratively and indus- 
trially the defense of the Nation. On 
the military side of the picture standing 


with it is the largest element of the | 


Army of the United States—the National 
Guard—which must form the first line 
of defense, and the Reserve Corps se- 
lected and trained to officer and man the 
skeletonized divisions of the National 
Army. These three great elements of 
man power, their composition, training 
and administration, are all laid down in 
the National Defense Act. They are 
what comes to your mind when one men- 
tions the War Department. 
facilities as are granted to us we intend 
to make that Army of the United States 
the best army in the world. The Great 
War proved that, given the necessary 
facilities, we can deliver in leadership 
and manpower. 


Manpower Alone Called Useless. 


This is, however, only half of the prob- | 


lem. Manpower is useless without food, 
clothing, shelter—without the defense 
and arms necessary in modern warfare. 
There is no sense in calling men to the 
colors if you cannot equip them and take 
care of them. 

And right there is where the office of 
the assistant secretary enters the pic- 
ture. 

A single sentence has created a new 
and tremendous undertaking in the struc- 
ture of national defense. The Defense 
Act charges us with “assurance of ade- 
quate provision for the mobilization of 
material and industrial organizations es- 
sential to wartime needs.” In those few 
words are embodied one of the bitterest 
lessons of the Great War. 

We were taught with a vengeance that 
no nation, no matter how richly blessed 
with natural resources, facilities for rapid 
manufacture, expert and willing labor, 
untold_ready funds, can wait until it is 
suddenly plunged into war to do its 
thinking and planning for such disastrous 
emergency. 

Waste in War Changed. 

We upset nearly everything in the na- 

* tional household in our sudden wild 

floundering to arm ourselves for defense. 

We threw energy and money into a hun- 

dred useless directions to say nothing of 

needlessly sacrificing the lives and health 

of those men who stood forth for service 
with the colors. 


Not that we did not come throughé we | 


did! We worked hard and fast. No na- 
tion ever gave more of her all so un- 
selfishly. We should remember, however, 
that even behind the barrier of our Allies’ 


arms it was over a year before we ac- 
tually squared off to face the common | 


enemy. 

This is the first time after a war, as 
near as We can determine, that the great- 
est difficulty encountered” has 
promptly covered by law. Congress de- 
serves every commendation because in 
the post-war confusion, constructive 
legislative action was not an easy task. 
All of us are loud in condemnation of any 
Congressional action that doesn’t exactly 
meet our individual pleasure, but all too 
sparing of commendation for, the most 
consistently constructive program of any 
legislative body in the world. There is 


no better evidence tharf this concise And | 


expert interpretation of the Great War 
lesson. 
Law Declared Far-Reaching. 
There is a tremendous and far-reach- 
ing import in this sentence which Con- 


gress has made part of the law of the | 


land. It is the first definite move to 
give to industry its rightful and all-im- 
portant part in the program of national 
protection. It represents the first tan- 
gible effort to decetftralize in peace the 
responsibility which, after all, belongs 
to industry, and_which, in emergency, 
has always been promptly presented to 
it without warning or opportunity to 
equip itself for the terriffic strain of a 
war load. 

It becomes our job under the law to 
find out how, when and where we can 
produce these sinews of war with the 


least possible-interference with the busi- | 


ness structure of the nation. The civil- 
ian population’s necessities cannot be 
cut off in order to supply those actively 
engaged in the nation’s defense. On the 
contrary, both those in uniform and out 
will be giving equally, and production 
must meet the increased demands of a 
hundred million people rising as one in 
“a superhuman effort to meet a great 
emergency. 

This industrial preparedness is, in 
brief, the plan to preventyrepetition of 
such waste and confusion as arose in the 
last emergency—the plan of industry to 
insure, the nation against the destruc- 
tions of war. 

Explains Object of Law. 

It calls for an orderly survey of our 

household—raw materials, power, labor, 


It goes further than | 


With such | 


been | 


tem to develop and educate the necessary 

personnel to man the key positions, drawn 

from the civilian reserve and military 

establishments. It necessitates the gath- 

ering together of exports and finished 

product. It calls for the assistance of 

civilian agencies to solve the research | 

problems, the setting up of volunteer | 
chiefs of the various services, of supply 
in the 14 procurement districts into which 
the war industries finally arranged them- 
selves, the decentralization of the allo- 
cation work in the field down through | 
their organizations—and, finally, the | 
uniting and tying-in of all the thousand- 
and-one ramifications which such a huge | 
endeavor develops. The army alone ‘used | 
some 700,000 odd manufactured articles | 
in the last war. That gives some idea | 
of the gigantic proportions of the prob- 
lem. ' 

There is definite assurance in our plan 
once completed that should such disaster 
as war befall us that we can all go to 
work with a swift and sure program of 
intense and intelligent production of 
the sinews of war. It does not call for 
the manufacture of a single weapon in 
time of peace, but it does erect a struc- | 
ture of emergency insurance which 
promises freedom from aggression. It 
goes farther than that. It is a frank 
declaration that we want peace and in- 
tend to have it. The President of the 
United States, Calvin Coolidge, ex- 
presses tersely and completely whit is 
in the mind of us all: 

“Industrial preparedness as an insur- 
ance against war * * is of the ut- 
most importance. The more real insur- 
ance we have against conditions which 
might lead to war, the better for 
country. Practical methods of preserv- 


} ing peace deserve the commendation and 


encouragement of all 


citizens.” 


Motion Picture Made 
As Parachute Falls 


Jumper Straps Camera‘ 
Chest and Records’ His 
Visual Experiences. 


right-thinking 


to 


The Department of the Navy has just 
announced that motion pictures record- 
ing the scenes which pass before the eyes 
of the parachute-jumper were made by 


a naval flyer during the exhibition work | 


of Navy Day. The announcement in fuli 
follows: 


During the celebration of Navy Day | 
at the United States Naval Air Station, | 


Anacostia, D. C., the star parachute 
jumper of the station, James K. Clark, 
A. C. M. M., U. S. N., 


habit of making parachute drops, some 
idea of how the landscape looks after one 
has jumped off the wing of a plane. into 
thin air. 


Strapped to his chest he had one of | 


the Navy’s latest automatic aviation mo- 
tion picture cameras which he started 
just as he jumped from the wing of a 
speeding DH plane, several thousand 


| feet in the air. 


The first few hundred feet of Clark’s 
drop were made up of a series of irreg- 
ular summersaults. This continued until 
he pulled the ring on his parachute, after 
which his descent became less rapid and, 
as they say in the Navy, “more on an 
even keel.” 

Clark tried this stunt twice—the first 
time to see if it would work. 


Cables Exchanged 
Over Ship Disaster 


British Admiralty Replies to 
Message of Sympathy for 
Loss of Valerian. 


The British Admiralty has expressed | 
its appreciation of the sympathy ex- | 
tended by the Department of the Navy 
over the loss of the steam sloop Valerian, 
of the British Navy, when went down 
October 22, in the hurricane off the Ba- | 


| hamas. 


The Department of the Navy made the | 
following announcement, October 


27 


‘, 


| which is given in full text: 


The following message from the Brit- 
ish Admirality has been received by the | 
Secretary of the Navy: | 

“On behalf of the Royal Navy, the 
British Admiralty sends sincere thanks | 
to the Secretary of the Navy for his val- | 
ued message extending the sympathy of 
the United States Navy in the loss of 
H. M. S. Valerian. | 

“Bridgemen, 

“First Lord of the Admiralty.” 

With the announcement that the 
British Steam sloop Valerian had founded 
during the hurrivane of October 22 while 


| enroute from the Bahamas to Hamilton, 


Bermuda, with a reportetd loss of 84 
lives, Secretary Wilbur sent the British 
Admiralty at London the following mes- 
sage of condolence: 

“The United States Navy extends 
deepest sympathy to the British Navy 
in the loss of the Valerian with her gal- | 
lant pfficers and crew.” 





Missofri-Kansas-Texas Railway. 


September 
1926 
2,582,584 
377,929 
3,187,734 
487,948 
857,963 
757,169 
2,259,340 
928,394 


Freight revenue 

Passenger revenue ... 
Total inel. other revenue 
Maintenance of way.. 
Maintenance of equip’t. 
Transportation expen’s. 
Tot=! exp. incl. other.. 
Net from railroad.... 


| “in cooperation 


the | 


| mercial laBoratories, 


° t 
tried out a new | 
stunt in order to give those who, for | 
various reasons, are not inclined or in the | 


| lem. 





1925 
2,532,621 
399,767 
3,143,840 
374,493 
778,577 
740,982 
2,046,658 
1,096,682 
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Laboratories 


Bureau of Standards 
Outlines Scope and 
Limits of Activities 


| Not Permitted to Make Tests 


for Which Private Labora- 
tories Are Equipped or 
of Secret Processes. 


The Bureau of Standards has just is- 
sued a statement outlining its general 
policy with respect to testing materials 
for industrial, scientific 
and organizations. There 


Government, 
technical 


i are five general classes of work which 


it is permitted to test and an equal num- 


| ber of nonpermissible tests. 


In defining the scope of its activities 
the Bureau of Standards indicates that 
with the Government, 
industrial, scientific, and technical or- 
ganizations it is primarily engaged in re- 
search and testing work relating to the 
development of fundamental scientific 
and data on. materials, 
processes and devices in science and in- 
dustry.” 


engineering 


Scope of Activities. 
The statement, in full text, follows: 
The following classes of work within 
the bureau’s field may be taken up when 


| in the judgment of the bureau the con- 
| ditions warrant: 


1. Fundamental tests for national or 
State governments or to aid science and 
industry or the general public, especially 


fundamental investigations involving 
standards which the bureau is uniquely 
fitted to, conduct. 

2. Routine: tests and other services 
authorized by law where funds, facilities 
and personnel are available; for exam- 
ple, the testing and certification of 
weights and measures, materials, and de- 
vices, provided such work does not in- 
volve competition with qualified com- 
which Lit is the 
policy of the bureau to aid. 

3. Referee tests or investigations to 
settle disputes where private labora- 
tories are unable to agree on fundamen- 
tal measurements, test results, or inter- 
pretation of such results, provided (1) 
the importance of the case justifies the 


| time and outlay, and (2) all parties agree 


in writing to accept and abide by the 
bureau’s report. 

4. Informal tests the results of which 
promise to be of sufficient value to the 
bureau in solving some bureau’ problem 
relating to similar materials, processes, 
or device. 

5. Cooperative tests (without fee) the 
results of which are desired both by the 
bureau and cooperating agencies, inso- 
far as funds and staff permit. In many 
cases a research associate of the organi- 
zation concerned is detailed to work with 
the bureau’s expert in solving a prob- 
If done primarily for the informa- 
tion of a manufacturer in improving his 
product or process, a nominal fee may 
be charged to cover the test. 

The bureau reserves the right to refuse 
any work temporarily or permanently if 
such work would delay other research or 
testing which the division concerned may 
consider relatively more important. In 
view of the wide range of the bureau’s 
activities and the great variety of tests 
called for, such cases occur almost daily 
in almost every division of the bureau. 

Prohibited Work. 

The following are examples of non- 
permissible tests: 

1. Investigations of secret processes 
or tests of materials by such processes. 

2. Tests of inadequately described 
materials, devices or processes. 

8. Assays, analyses and tests to be 


| made by methods already standard, for 


which private laboratories are equipped. 

4. Unnecessary tests or duplication of 
previous work, such as further tests on 
a given class of material already well 


| studied, and on which there is no imper- 
| ative need for further information. 


5. Tests the primary object of which 
is sales promotion. 


Surgeon-General Ireland 
To Enter Upon Third Term 


The Department of War has just an- 
nounced that the Surgeon General, Major 
General Merritte W. Ireland, would enter 
upon his third term of four years in that 
office on October 30. The full text of the 
announcement follows: 

Major General Merrite W. Ireland, 
Surgeon General of the Army, will, on 
October 30, start his third successive 
term in that capacity. He was appointed 
Surgeon General October 30, 1918, was 
reappointed on October 30, 1922, and has 
again been appointed for four years. 
During the World War he was Chief Sur- 


| geon, American Expeditionary Force. 


General Ireland will take the oath of 
office at 10 o’clock Saturday morning in 
Room 1068, Munitions Building. 

General Ireland was born in Columbia 
City, Indiana. 


| 
. 
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Frederick Cranfield Bequeathes Collection 


Of Rare Minerals to Smithsonian Institution 


Endowment of $50,000 Provided for Increase of One of 


: Largest Accumulations in Country.  ~* 


The Smithsonian Institution has just 
announced the acquisition of one of the 
largest and most complete collections of 
rare minerals in this country, together 
with an endowment of $50,000 for its 
increase. The collection brings to Wash- 
ington, the announcement says, many 
species of minerals not previously repre- 
sented in the Institution. 

The full text of the statement is as 
follows: 

The Frederick Canfield collection of 
minerals, among the largest and most 


on rivate collections in this coun- | ‘ ; : . 
complete p | engineering in 1873. 


try, accompanied by an endowment of 
$50,000 to’ be used for its increase, has 
been given to the Smithsonian Institu- 
tion. This very important legacy has 
already arrived safely in Washington. 
It required a month for experts from 
the National Museum to pack the eight 
or nine thousand specimens contained 
in the collection in 117 cases. Some 
months more will be required for un- 
packing and cataloguing before the 
minerals can be put on exhibition. 


Bequest of Dr. Canfield. 
Frederick Alexander Canfield, of 
Ferro Monte, on Mine Hill, N. J., who 
died last July, was the donor of the col- 
lection. He made extensive researches 
into the fate of mineral collections in 
America, the results of which he pub- 
lished, before selecting the Smithsonian 
Institution as the legatee to which he 
was will to entrust his beloved mineral 
specimens. 
The collection is in two sections. 
older section-was gathered by 


The 


dle of the last century. It contains many 
specimens found early in the history of 
this country in mines which have long 
since shut down, and specimens from 
which are consequently no longer avail- 
able. 

Among the more important of these 
are minerals obtained from Franklin 
Furnace, N. J., an area which has pro- 
duced more new species than any other 
in America. The elder Mr. Canfield had 
first-hand access to the mines of this 
area, and the representative minerals 
he collected from it are the finest in the 
world. 

When his father died, Frederick Can- 
field sealed the thousand or so specimens 


had never been opened until their trans- 
fer to the Smithsonian. The son began 
his own collection, which constitutes the 
second section of the legacy. 

Its value is as great and equally 
unique, and is the result of the expert 
discretion with which the younger Can- 
field, himself a mining engineer, used his 
means to gather mineral specimens from 
all parts of the world. The collection 
could not possibly be duplicated, and it 
would take years of intensive work to 
build up anything that would rival it. 

Specimen of Canfieldite. 

Among the rarities contained in this 
second section is the type specimen of 
the mineral canfieldite, named after Dr. 
Canfield. In fact, the collection contains 
almost all the specimens of this mineral 
known in the world. Of the related min- 
eral, argyrodite, rich in the rare metal 


Dr. Can- | 
field’s father some time before the mid- | 


| 





| discovered the fossil plants which fixed 


| devoting himself to the care and increase 
| of his 


| cerned with pure research, that is, the 
| erals. 


| applied science. 
his father had collected in cases which | 


| mands made on the funds left by Smith- 


germanium, Dr. Canfield had the largest 
masses known. 

The Canfield family has been asso- 
ciated with mining interests in New Jer- 
sey for more than a century. Frederick 
Canfield, the elder, was one of the heirs 
of Governor Dickerson of New Jersey, 
founder of the Dickerson-Suckasunny 
Mining Company, a once great iron mine 
which is now a picturesque ruin. 

His son, who was born in 1849, in- 
herited his property and his mineralogi- 
cal leanings. Educated at Rutgers and 
Columbia, he took a degree in mining 


Pursuing his profession in North and 
South America, the younger Canfield 
spent two years in Bolivia and in 1886 he 


the geological age of the far-famed 
mountain of silver, Cerro de Potosi. ~ 

During the last several years of his 
life, Dr. Canfield lived a quiet, retired 
life in the family home of Ferro Monte 


mineralogical collection, to his 
hobby of history, and to the companion- 
ship of his live stock. Like his two 
brothers and one sister, he died unwed 
and he left no near relatives. 

The Canfield collection brings to the 
Smithsonian Institution many species of 
minerals not previously represented 
there, besides better examples of much 
that was represented. The endowment 
of $50,000 greatly increases the perma- 
nent value of the collection, for it will 
permit constant additions to be made to 
it as occasions offer. 


Valuable for Research. 

Apart from the Obvious display value 
of the minerals, mineralogists of the 
Smithsonian Institution and of the 
country will find them invaluable for re- 
search purposes. From the practical 
point of view, the importance of mineral 
collections was thoroughly demonstrated 
during the war when constant requisi- 
tions. were made on the Smithsonian 
collections for specimens to be used in 
experimenting purposes for the develop- 
ment of new appliances. 
The Smithsonian is, of course, con- 
making known of basic facts about min- 
But without a knowledge of these 
facts the minerals can not be used in 


The mineral collections of the Smith- 
sonian began with the institution in the 
shape of the private cabinet of minerals 
gathered together by James Smithson, 
the English scientist, who in 1826 left his 
fortune to the United States, “to found 
at Washington, under the name of the 
Smithsonian Institution, an establishment 
for the increase and diffusion of knowl- 
edge among men.” The tremendous de- 
son have prevented the Institution from 
devoting the attention to mineralogy 
which it would liked to give. Neverthe- 
less, there has been built up a collection 
comprising upwards of 50,000 specimens 
which, while perhaps not the best in 
America, is of high rank. The legacy 
now left by Mr. Canfield with its accom- 
panying endowment will enable the 
Smithsonian to remedy somewhat this 
unavoidable neglect. 


Leather From Rabbit Skins Declared Poor, 
With Numerous Defects and Low Strength 


Bureau of Standards Says Tests Indicate No Basis for 


Establishing Trade 


The Bureau of Standards has just 
reported as a result of experiments with 
rabbit skins that such skins have a low 
rating for making leather on account of 
many defects. Following is the full text 
of a statement on the subject prepared 
by the bureau and issued by the Depart- 
ment of Commerce: 

Frequent inquiries have been received 
for informatign on the qualtiy and uses 
of leather made from rabbit skins. The 
following observations summarize the 
bureau’s data on this subject. 

Various lots of leather have been ex- 
amined which were tanned from skins 
of Australian and domestic rabbits. The 
first characteristics, which appears to be 
typical of all samples, is the presence of 
numerous surface defects. The defects 
occur in the form of grain damages, soft 
spots, small holes, cuts, healed sores, 
and scratches. 


Long Use Impracticable. 

This situation alone appears to make 
any extended use of the leather imprac- 
ticable eycept possibly in the manufac- 
ture of very cheap novelty goods. Some 
portions of the skins could be selected, 
dyed, and given a glazed, suede, or em- 
bossed finish. 

The leather 
0.020 to 0.125 
size and breed of the rabbit. The area 
varies from 1 to 2 square feet. 

The small size of the skins suggests 
that there would be considerable was ste 


varies in thickness from 








| bit 


| ing 
| pounds, as compared with from 10 to 15 


in Commodity. 


in cutting, which does not exist with the 
larger leather units. This is because of 
the increased practice of splitting the 


| grain thickness from cow or steer hides. 


These grain leathers may vary from 30 


| to 60 square feet in area, and thus the 


waste due to cutting is minimized. 
Tensile Strength Low. 
In general, the tensile strength of 
rabbit-skin leather is very low. The re- 


| sults obtained varied from 800 to 2,000 


pounds-in. as compared with a minimum 
of 3,500 pounds-in. for most calf and 
side leathers. 

A recent lot of chrome tanned. well 
oiled, and fairly heavy samples of rab- 
leather had a_ strength of 3,670 
pounds to inch. This leather had fewer 
surface defects than most examined and 
appeared quite suitable for use in the 
manufacture of some types of gloves. 

Most skins tear as readily as heavy 
paper, while the heavy skins show a tear- 
strength of not more than five 
leathers. The low 


for calf and side 


| tearing strength might make the leather 


unsuitable for use in gloves, where so 


| much stitching is required. 


In general, it appears that the prop- 
erties of rabbit-skin leather are such as 


| to give it a low quality rating. Certainly 


inch, depending on the | 


it does not possess any inherent advan- 
tageous property, characteristic of such 


| special leathers as shark and cordovan, 


which might be used as a basis for estab- 
| lishing a business in this commodity. 


GNEX 
INDEX 


Mines and 


Minerals 


Announces Movements 


Of Warships in Europe | 


The Department of the Navy has an- 


“nounced the following revised schedule of 


| to 


the movements of the cruiser Memphis, ; 


flagship of the United States Naval 
Forces in European waters: 

Cherbourg, France, October 2 to No- 
vember 6. Kiel, Germany, November 8 
to November 13. On Cruise, November 
13 to 27. Kiel, Germany, November 27 to | 
30. Gibraltar, December 3 to 20. Ville- 
franche, France, December 22 to Jan- 
uary 14. 

The movements of the five vessels 
belonging to Destroyer Division 25, as- 
signed to European waters, have also 
been announced. The U. S. S. Lardner, 
the U. S. S. Sharkey, the U. S. S. Breck 
and the U. S. S. Toucey will be at 
Gravesend, England, October 25 to No- 
vember 8; at Cherbourg, November 9 
20: Algiers, November 24 to Decem- 
ber 1; Gibraltar, December 2 to 20. The 
Lardner and the Sharkey will be at 
Genoa and the Toucey and the Breck at 
Marseilles, December 22 to January 14. 
The U. S. S. Case and the U. S. S. Isher- 
wood, which are now at Gibraltar, will 
sail Decembér 20 for  Villefranche, 
where they will remain from December 
22 until January 14. 


Spectrophotometry 
Solved Problem of 
Standardizing Dyes 


Bureau of Standards De- 
scribes Task in Evaluation 
of Color and Framing 
Tests of Fastness. 


In a statement on its work in estab- 
lishing standards for dyes, the Bureau 
of Standards, Department of Commerce, 
discusses its laboratory investigations. 

The full text of the statement is as 
follows: 

In its work of establishing and main- 
taining standards the Bureau of Stand- 
ards is confronted with many unusual 
and difficult problems. The variety of 
the work is likewise surprising to those 
not familiar with standards in the broad- 
est sense. 

For instance, the dye industry is in 
urgent need of exact standards for dyes 
and of standardizing methods of test- 
ing. The dye laboratory at the Bureau 
of Standards was established in 1922 and 
has been carrying out a program of fun- 
damental investigations in cooperation 
with dye manufacturers and users. 


Spectrophotometry Applied. 

The application of spectrophotrometry 
to dye problems is a dominant feature 
of the work, which includes the study of 
methods of evaluation, standard fastness 
tests, and other technical problems. 

The spectrophotometric work consists 
of a quantitative comparison of the spec- 
trum obtained by passing white light 
through a solution containing the dye 
and then through a spectroscope, with 
the spectrum obtained under identical 
conditions but without the :dye. This 
gives an accurate record of the color of 
the dye solution. The data obtained can 
be used to estimate the amount of dye in 
the solution, its quality, ete. 


Standardizing Method. 

Dyes of known purity have been pre- 
pared and standardg spectrophotometric 
transmission measurements of their so- 
lutions in a number of solvents have been 
made, measurements which are not only 
useful in the identification and analysis 
of the commertial products but which 
constitute a fundamental standardization 
of the types. 

The relationship between spectral 
transmission and chemical constitution 
of certain simple azo dyes has been stud- 
ied quantitatively. The practical use of 
the spectrophotometric method for ths 
commercial evaluation of dyes has been 
1 shown by comparisons with the titanous 
chloride titration and the usual dyeing 
test. 

A dyeing method which is strictly 
quantitative and reproducible as well as 
more rapid than the usual commercial 
method has been developed. Work on 
fastness to w ashing and fastness to light 
has been done in cooperation with the 
American Association of Textile Chem- 
ists and Colorists with the expectation 
that methods which are standards for all 
concerned with dyes and dyed materials 
will be established. 


Navy Issues Instructions 
For J-5 Engine Operation 


The Bureau of Aeronautics, Depart- 
ment of the Navy, has announced the 
following technical instructions regard- 
ing J-5 engines: 

A technical order is being issued sup- 
plementing previous instructions with 
regard to the adjustment and operation 
of J-5 engines. As a result of opera- 
tions to date it has been found advisable 


to prescribe a lubricating oil pressure | 


of not less _than 70 pounds for J-5 en- 


Monthly Statisties of Railroad Earnings and Expenses as Reported to LCC. 


9 months 

1926 1925 
20,807,988 20,401,648 

8,425,851 3,622,087 
20,067,065 25,866,064 

2,971,808 2,644,384 

6,453,737 5,604,797 

6,647,271 6,703,927 
17,434,215 16,337,776 

8,582,850 9,528,288 


1926 
7,824,469 
1,117,226 


866,012 
1,444,886 
2,759,637= 
5,587,040 
4,114,349 


Northern Pacific Railway. 
September 
1925 
8,810,168 
1,179,067 
9,701,389 10,709,321 
1,350,227 
1,344,340 
3,077,691 
6,305,748 
4,403,573 


9 months 
1926 1925 1926 
55,138,604 53,286,091 | 11,154,662 
9,699,675 10,215,930 | 1,215,525 
71,062,690 69,582,737 | 13,513,306 
10,088.218 10,619.374| 1.192.655 
13,120,357 12,995,384 1,632.679 
23,899,195 24,813,546! 3'816.094 
51,865,912 53,158,465 | 7,130,466 
6.382.840 


Great Northern Railroad. 
September 


9 months 
1926 1925 | 
64,651,279 
9,767,312 
82,551,079 
11,345,335 
13,701,293 
26,801,295 
56,328,195 


1925 
10,729,106 
1,363,173 
13,120,361 
1,486,935 
1,604,459 
3,877,433 
7,462,345 


80,837,814 
11,579,431 
13,045,173 | 
27,777,707 
56.852,938 


Chicago & North 

September 
1926 
62,314,944 | 10,761,557 
10,525,814 | 2,202,092 
14,484,267 
2,258,904 
2,537,366 
4,913,404 
10,294,660 


Western Railway. 
9 months 

1926 $025: «. } 
82,127,965 
20,286,187 
115,171,982 
16,583,281 
23,626,175 
42,801.843 
88,455,932 


1925 
10,653.313 
2,353,069 
14,449,080 
2,377,131 
2,598,627 
4,704,218 
10,292,127 


20,346,656 | 
15.115,899 

22,555,705 | 
42,176,218 | 


85,151,796, 6 


76,858,968 | 10,598,758 
1, 
109,300,158 13, 
1,126,670 
1; 
3,009,085 
»762,031 
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Scieace 


| Air Rules Discussed | ; 
With Manufacturers, 
Operators, Insurer 


aw 


Assistant Secretary Wm. 

MacCracken Announces 
operation Is Assured as © 
Result of Conferences. 


William P. MacCracken, jr., Assistam 
Secretary of Commerce for Aero’ 
ti¢s, has announced that seven confer 
ences held with “officials of the flyin, 
world” have assured “mutual cooperatio 
between the department and the commer 
cial operators, manufacturers and ins 
ers.” The conferefices had as their ob 
jective the discussion of the proposes 
air rules and ‘regulations of the depart 
ment. The full text of Mr. MacCracken’ 
statement follows: 

The seven conferences held by th 
aeronautical branch of the Departmen’ 
of Commerce with officials of the flyin 
world have been well attended’ a 
mutual cooperation between the depart 
ment and the commercial operator’, man 
ufacturers and insurers is assured, T 
purpose of these conferences was t 
discuss the proposed air rules and. regu 
lations of the department. There wi 
be a number of changes *made befo 
the regulations are promulgated as 
result of the developments of the con 
ferences. 


Registration and Inspection. 

The work of the air registration and 
inspections, as discussed during. th 
series of conferences, will be divided in 
four classes, which are as follows: Reg 
istration and inspection of commer¢i 
| or industrial aircraft, licensing of pilo 
| and mechanics, rating of air navigation 

facilities and air traffic rules. 

The registration of aircraft will b 
divided into three classes: Privatel, 
owned aircraft that will engage-in ne 

! commercial work, industrial aircraft and 
transport aircraft. These planes will:b 
subject to inspection from time to time, 
regardless of the annual inspections con 
templated. 

The license of a pilot will be. good 
until revoked for cause, subject to semi 
annual physical examinations and ‘mini 
mum flying requirements, while th 

| license for aircraft will remain in for 
for a period of one year. 

No pilot will be permitted to operate 
a plane in interstate commerce or. 

a registered plane without first b 

licensed by the department. He will 

be given a physical and _ professional 
| examination before the license is-issyade 


Officials in Conference. 


The enthusiasm shown at the. series 
of conferences of this month has been 
pleasing to the aeronautical branch of 
the Department, of Commerce. Among 
the prominent air officials that have at- 
tended these conferences are the fol- 
lowing: 

S. S. Bradley, manager of the Aere 
nautical Chamber of Commerce; _ Prof, 
Alexander Klemin, Daniel Guggenheimer 
School of Aeronautics of the New York 
University; William B. Stout, of the 
Ford Motor Company; Thomas Huff, of 
the Huff Daland Airplane Company; T. 
N. Joyce, Curtiss Aeroplane and Motors 
Company; Thomas M. Simpson,’ 6f the 
Continental Motor Corporation; Charles 
Lawrence, of the Wright Aeronautical 
Corporation; Charles S. Jones, of the 
Curtiss Flying Service; L. C. Milburn, of 
the Glenn L. Martin Company; A. J. 
Elias, of the G. Elias & Bros.; C. J. 
Brukner, of the Advance Aircraft’ Com- 
pany; F. H. Russell, of the Curtiss Aero- 
plane Company; Harold L. Harris, of the 
Hug Daland Dusters, Inc.; Reed M. 
Chambers, of the Florida Airways Cor- 
poration; L. L. Seymour, of the National 
Air Transport; Maj. Gen. John F. 
O’Ryan, of the Colonial Air Transport; 
Charles H. Colvin, of the Pioneer Instru- 
ment Company; Floyd J. Logan, promi- 
nent air supplies dealer of Cleveland; Lt. 
Comdr. R. D. Kirkpatrick, U. S..N.; E, 
J. Sweeney, of the Sweeney Aviation 
School; C. B. D. Collyer, Skywriting 
Corporation of America; William D. 
Tipton, aviation editor of the Baltimore 
Sun; C. J. Peterson, Wright Aeronau- 
tical Corporation; William B. Robertson, 
of the Robertson Aircraft Corporation; 
J. G. Baukat, of the Travelers Insurance 
Company; H. Barber, of the Independ- 
ence Fire and Indemnity Insurance Com- 
pany; R. Sandford Saltus, jr.; R. P. Hew- 
itt and Thomas Carroll, of the N.’ A. GC. 
A.; Cy Callwell, Aero Digest; Paul E. 
Garber, assistant curator, Smithsonian; 
Athel Derham, Automotive Industries. 


gines, and to reduce the maximum’ spark 
advance to not exceeding 30 degrees be- 
fore top center. Instructions are being 
issued to adjust the oil pressure to 75 
pounds and the spark advance to’30 de- 
grees. It is particularly necessary with 
new J-5 engines to insure that ample 
lubrication is supplied during fhe first 
few hours of engine operation. 


Union Pacific Railroad. 

September 9 months ~ 
1926 1925 1926 1925 
9,865,890 62,664,248 56,246,0: 
1,536,331 12,484,044 12,824, 
12,290,704 82,508,527 oa 
1,313,013 10,505,778 10,3 
1,942,746 17,164,405 15,669,710" 
2,851,463 21,948,234 aoe 
6,746,360 55,587,952 


561,086 
094,990 


966,756 


19,196,778 16,424,272 | 
6,696,463 6,502,829 | 
12,487,064 9,900,167 | 

15.599,674 12,589,584 

6,682.34 6,696.17 | 
13 76.4 | 


tue 


5,658,016 
882,763 
4,774,517 
4,334,355 
8,231.63 
56.9 


26,222.884 

7,086,143 

19,123,521 

18,764,154 

8,194.08 
68.2 


23.984,876 | 
7,163,361 | 
16.814,693 | 
16,410.319 | 
8,247.51 

70.3 | 


4,189,607 
800,000 
3,386,776 
3,095,087 
8,457.32 
71.1 


4,156.953 
800,000 
3,354,478 
3,109,273 
8,462.83 
71.2 


26,716,050 

7,220,000 

19,493,450 

18,052,168 

8,458.41 
76.8 


24,148,362 | 

7,200,000 | 

16,921,424 | 

15.631.170 | 

8,462.83 | 
17.9 


6,332,959 

700,610 

5,632,109 

5,017,961 

3,694.40 
51.6 

( 


\ 


5,544,344 26,920,575 
481,513 6,239,452 
5,062,814 20,675,623 
4.580.743 18,582,177 
3,687.52 3,690.98 
54.9 67.4 


24'59 
transportation—and then the allocation 
of required materials to those facilities 
best fitted to produce withthe least dis- | Net after rents....... 
turbance to our economic structure. It | Aver. miles operated.. 


demands a comprehensive training sys- ; Operating ratio ...... 


Taxes 
Net after taxes, etc... 


243,886 
687,290 
716831 
1,799.31 
70.9 


164,772 
930,001 
908,464 
1,799.31 
65.1 


1,982,358 1,567,962 | 

6.589,504 7,950,775 | 
6,846,149 7,951,023 
1,799.32 1,799.31 

67.1 ‘ 


969,101 
3,144,048 
3,432.426 

6,682.40 
57.6 


935,327 
3,466,815 
3,703,098 

6,701.20 
58.9 


917,157 
5,465,008 
5.006.648 

8,157.92 
52.8 





~ 





CNDEx 
INDEX 


Supreme 


Court 


ff Commission 
tudies Problem of 


Cheaper La Crosse 


Baty bs 8 eed 


Possible Reduction of Duty 
on Sticks May Be Barred 
by Absence of Produc- 

’ tion Here. 


The United States Tariff Commission 
nan oral announcement October 29 

ted’that no final action has been taken 
with regard to requests from athletic 
Sivedtots of colleges and schools for a 
eduction of the customs rates on la- 
rosie sticks. The Commission, however, 


' making a preliminary survey of do- 


stic markets for the purpose of gath- | 


ing data for a possible cost inquiry 
nto’ the game of lacrosse. The appli- 
ants for a reduction in present rates 
Sointéd out that the growth of the game 
in Aiiérican colleges, schools, and in 
sportdom generally, was being retarded 


by the high cost of producing the para- 


phernalia necessary to play lacrosse. 
The, problem confronting the Commis- 
sion, it was explained, was to. find a do- 
mestic production of domestic lacrosse 
Sticks... The Commission has already 


combed the markets to find American | 


Ynanufacturers of these sticks, but so 
far. their efforts have proved futile. The 


law, provides that rate changes can be |} 


made only when domestic costs fail to 
equalize. those abroad. Without a do- 
mestic production of lacrosse sticks, the 
Commission will not be able to order an 
inquiry. In the event that the Commis- 
‘sion fails to find a domestic production 


of lacrosse sticks, those interested in the | 


‘game, particularly intercollegiate asso- 
ciations, 


will not be able to broaden the 
‘popularity of the game, it was declared. 


Antique Furnitur 


~ Admitted Duty Free 


Importer’s Claim That Articles 
~ Were More Than 100 Years 
Oid Is Upheld. 


) Sustaining a protest of William =: 
Thornley, of San Francisco, In a matter 
involving the correct tariff treatment of 
certain antiques, the United States Cus- 
tomg Court, in an opinion just handed 
down by Judge Waite, finds as follows: 

“The importation in this case consists 
of furniture described on the invoices as 
fauteuils, a table bureau and other 
articles. They were assessed for duty as 
4¢nanufactures of wood at 33 1-3 per cent 
ad valorem under paragraph 410 of the 
act,.of 1922, and are claimed to be free 
of duty as artistic antiquities over 100 
years old at the time of importation, un- 
der. paragraph 1704. 

“The .witnesses sworn were the 
porter and two dealers and w orkers on 
antique furniture. The Government, as 
usual, contented itself with cross exam- 
§nation of the importer’s witnesses. We 
think the testimony beyond any question 
shows that the articles here claimed 
upon. were artistic antiquities and sub- 
ject to entry free of duty under para- 
graph 1704 as claimed. 

+“We therefore sustain the protest 
so. far as it relates to and covers the two 
fauteuils on invoice 0152, invoiced at Fr. 
1050; the table bureau on invoice 0162, 
invoiced at Fr. 12000; and the two fau- 
teuils. on invoice 0147, invoiced at 
Fr. 800.” 

(Protest 11836-G-28715.) 


im- 


in 


Justice Holmes Tells 
~ Views on Removals 


Dissents From Decision Presi- , 


+. dent Has Unlimited Power 
to Dismiss Appointees. 


Myers v. United State: 

*-Mr. Justice Holmes dissented from the 
decision of the Supreme Court of the 
United States that the President has un- 
limited power to remove his appointees. 
*“ The full text of his dissenting opinion 
follows: 

«My. brothers, McReynolds and Bran- 
deis, have discussed the question before 
Us with exhaustive research and I say a 
few words merely to emphasize my 
agreement with their conclusion. 

The arguments drawn from the execu- 
tive power of the President, and from 
his duty to appoint officers of the United 
States (when Congress does not vest 
the appointment elsewhere), to take care 
that the laws be faithfully executed, and 
to commission all officers of the United 
States, seem to me spiders’ webs inade- 
quate to contro] the dominant facts. 
+ We have to deal with an office that 
wes. its existence to Congress and that 
Congress may abolish tomorrow. Its du- 
Yation and the pay attached to it while 

lasts depend on Congress alone. Con- 
ress alone confers on the President the 
Power to appoint to it and at any time 
may transfer the power to other hands. 
«+ With such power over its own creation, 
IT haye no more trouble in believing that 
Gongress has power to prescribe a term 


of life for it free from any interference | 


than I have in accepting the undoubted 
power of Congress to decree its end. 


I have equally little trouble in accept- | 
its power to prolong the tenure of | 

- an incumbent until Congress or the Sen- | 
te shall have assented to his removal. | 


The duty of the President to see that the 


be executed is a duty that does not | 


‘@o beyond the laws or require him to 
achieve more than Congress sees fit to 
“seve within his power. 


{ 
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| Retransfer of Land by Trust Association 
Represents No Profits to Former Ovvner 


Property, Held for Sale, Denied Status of Capital in Opin- 
ion of General Counsel, Internal Revenue Bureau. 


| (G. C. M. 621.) 
A. W. Gregg, General Counsel, Board 


of Internal Revenue, has rendered an 
opinion as to the proper treatment for 
tax purposes of certain transactions in 
connection with a conveyance of lands by 
A to trustees. 

The full text follows: 

It appears fram the data submitted 
that during the years prior to and in- 
cluding 1923 A acquired certain lands, 
and that the purchase of these lands was 
| an incident of his business which con- 
sisted of buying and selling land. 

In December, 1923, the title to these 
lands was conveyed to trustees, subject to 
the trust enumerated in a declaration of 


trust executed by the trustees under date 
of December —, 1923. As consideration 
for that conveyance A _ received ily 
shares of the beneficial interest in the 
so-called trust. 

Trust Held Association. 





| and other properties conveyed, and con- 


| desirable to the trustees; that the trust 
shall be designated as the “M Company”; 


title to and the absolute and exclusive 
management, control, and disposition of 
all property at any time included in the 


| trust estate; that the trustees in dealing 


with the trust estate and in conducting 


the business in connection therewith shall | 


have broad powers, which are se forth 


in considerable detail; that in the exer- 
cise of their powers the action of the | provisions of section 204(a)8 of the 1924 
trustees shall be in the manner of cor- | 


porate directors, and with like legal con- | 


sequences; that the beneficial interest in 


ferable in the same manner and with like 


cates representing shares of beneficial 
interest shall not entitle the holder 


property, to any right to participate in 
the management of the trusts estate or 
business, or to any right to an account- 
ing, division, or distribution of the trust 
estate, but shall entitle the holder to 
such distributions of income as shall, in 


the absolute discretion of the trustees, | Department of Justice — 


be directed, and to a pro rata distribu- 
tion of the proceeds of the trust when 
and as made either in partial or total 
liquidation of the trust affairs. 

Provisions usual in deeds creating 
business trusts ‘appear relative to the 
term during which the trust shall con- 
tinue, to the amendment or alteration of 
the trust deed, to the filling of vacancies 
among the trustees? to annual and spe- 
cial meetings of the holders of shares of 
beneficial interest, and to the liabilities 
in connection with the trust estate of the 
trustees and the holders of shares. 

Thereafter the trustees, pursuant to 
the trust deed, carried on the business 
of selling land, realizing from such sales 


amounts substantially in excess of the | 


price paid by A for the land sold. 
Purpose of Trust. 

The trust instrument declares the pur- 
pose of the trust is to carry on one or 
more business enterprises, and it would 
appear that that purpose was effectuated 


by ‘the trustees in their operation, man- | 


agement, and sale of the lands. Hence 
the trustees were not merely title-holders 
of property, 
the conservation and preservation of 
such property, the collection of the in- 
come and proceeds thereof and its distri- 
bution among cestuis que trust. 

The fixed capital fund or stock of the 
trust (called the beneficial interest) was 
divided into fractional parts or shares, 
represented by certificates transferable 
in the same manner and with substan- 
tially like legal effect as corporate 
shares. The ownership of such certifi- 
cates did not entitle the holder to par- 
ticipate or share in the active manage- 
ment or conduct of the enterprise. 

The trustees alone conducted and man- 
aged the enterprise; and in the exercise 
of the powers granted to them, in the 
discharge of the duties imposed upon 
them, and in their relations to those in- 
terested beneficially in 


coming into contractual or other legal 
relations with the enterprise, not 
did the trustees act in substance and 
form like the directors of a corporation, 
but the trust deed expressly declared 
that they should so act. The conduct of 
the affairs of the trust was, therefore, 
in the general form and mode of pro- 
cedure of a corporation. 

Because of this resemblance 
and effectiveness to a corporation this 
trust, like the trusts considered by the 
United States Supreme Court in Hecht 
v. Malley (265 U. S., 144; T. D. 
[C. B. III-1, 489]) and Burk-Waggoner 
Oil Association v. Hopkins (269 U. S., 
110; T. D. 3582 [C. B. III-1, 1]), is an 
“association” subject under the revenue 
acts to taxation as a corporation. 

No gain or loss to A can be recognized 
as arising from the transfer by him in 
1923 of the properties to the trustees, 
since the properties were transferred 
solely in exchange for the stock of the 


that the trustees shall have the entire | 


the enterprise | 
and those not interested beneficially but | 


in form | 


| assets,” 
| Accordingly, 
This declaration ‘recites that the pur- | 
| pose of the trust shall be to manage, | 
| conduct, and operate the lands, buildings, | 


| received in exchange for the 


| method of determining gain ox loss from | 


oe : | benefits of the capital gain 
the trust shall be divided into 20y shares 


(only 12y of which were issued at the | 
| time), represented by certificates trans- | 


| ered 


: ; | against the 
charged with duties as to | oe . 
| the fiscal 
| 2,941 


| the 
| claims 


| during the 
only | judgments 


transaction is recognized, the basis for 
its determination being prescribed in 
Section 204(a)6, Revenue Act of 1926. 
Since apparently A held hhis shares 
for less than two years, Whether he 
can avail himself of the capital gain 
provisions of the law must depend 
upon whether under section 208 (a)8, 
Revenue Act of 1926, he may avail him- 
self of the period for which he held 
the property exchanged for the shares. 
As the properties exchamged (assets 
transferred to the association) consisted 
of “stock in trade of the taxpayer or 
other property of a kind which would 
properly be included in the 
of the taxpayer if on hand at the close 
of the taxable year, or property held 
by the taxpayer primarily for sale in 
the course of his trade or business,” it 
follows that A can not avail 
of the period for which he held such 
properties before their exchange for 


shares in the association, simmce during | 


that period he did not hold ‘“‘capital 
as defined in section 
A has not held ‘‘capital 
assets’ for more than twO years, and 
section 208 is inapplicable. 


properties | 
received by A upon the termination or 
dissolution of the association is the mar- 
ket value of the property at the time 
stock or 
shares of the association. 

The question is also raised as to the 


inventory 


himself | 


208 (a) 8. | 


Damage 


Clams 


| 





the sale by the assogiation of any of the 
properties received by conveyance from | 
A. The association will take as a basis | 
for determining gain or loss from the | 
sale of such properties the sarme basis as | 
the properties would have had in the 
hands of its transferor, purstaant to the | 


and 1926 Acts. 

The association is not entitled to the | 
provisions 
of those Acts for the reason that these | 
provisions are not applicable to corpora- 
tions. (See sec. 208(b) of the Revenue 


| 
| Acts of 1924 and 1926.) 
legal consequences as corporate shares; | 


and that the ownership of such certifi- | o - 
Judgments Against 


thereof to any title in or to the trust | 


(Government Total 


$6.256.579 in Year 


1,348 Cases in Court of 
Claims Were Handled 


and 420 Filed. 


The Department of Justice has just 
announced that of the 1,348 cases handled 
by it in the Court of Claims during the 
fiscal year ended June 30, 1926, involving 
claims suits against the Umited States 
government to the amount of $70,377,260,” 
judgments obtained against the govern- 
ment amounted to only $6,2 

In addition to the differemce between 
the great amount claimed and _ the 
amount of the judgments obtained, the 
Department’s statement pointed out that 
there was recovered by the government 
in counter claims $1,609,091, which re- 
duced the total of the judgments recov- 
against the Government to $3,- 
637,488. 

In the 1926 fiscal year, the statement 
pointed out, 420 new cases were filed 
government for claims ag- 
gregating $210,416,560. At the end of 
year June 30, 1925, it said, 
cases were pending against the 
Government in the Court of Claims, with 
aggregate claims of $1,602,987,166. 

Summary Given of Cases. 


The full text of the statement fol- 


| lows: 


At the end of the fiscal year, June 30, 
1925, there were 2,941 cases pending in 
Court of Claims, with aggregate 
of $1,602,987,166 against the 
United States. At the end of the fiscal 


| year, June 30, 1926, there had been 420 
j} new cases 
| of $210,416,560. 


filed, with aggregate claims 
These records are com- 
piled by the division of the Department 
of Justice having charge Of Cases in the 
Court of Claims. 

The department was called upon to 
handle in the Court of Claims 1,348 cases, 
past fiscal year, in which 
were obtained against the 
Government aggregating $6,256,579. The 


| total amount of claims involved in these 


1,348 cases, however, was $70,377,260. 


| In addition tq the difference between the 
| great amount claimed and 
| of the judgments obtained there was also 


the amount 


recovered by the Governmemt upon coun- 


Newsprint Paper 
Of 80 Per Cent Pulp 
Declared Duty Free 


Customs Court Holds Term 
‘*Standard’’ Covers Ma- 
terial Useable on High- 
Speed Presses. 


A decision has just been handed down 
by the United States Customs Court, 
involving the correct tariff treatment of 


| starndard newsprint paper imported at 


Ogdensburg, N. Y., by F. W. Myers & 
Co. In summarizing the court’s con- 
clusions, Judge Fischer held that the 
term ‘‘standard newsprint paper,” being 
without any definite or uniform trade 
meaning, must be construed in its ordi- 
nary sense. Paragraph 1672 of the 
Tariff Act of 1922, -he declared, contem- 
plates newsprint of a standard weight 
of not less than 380 mor more than 35 
pounds aream of 500 sheets, 24 by 36 
inches, of tensile strength sufficient to 
meet the requirements of modern, high- 


| speed newspaper presses with a mini- 
The basis for determining gain or loss | 
| from the sale of any of the 
duct and carry on such business enter- | 
prises incidental to, and in connection | 
with, the said properties as shall seem | 


mum of “breaks,” and of a texture, 
quality and finish to insure the ready 
absorption of ink amd the production 
of clear impressions without indication 
thereof on the Tewerse side. In Ccon- 
cluding, Judge Fischer states that while 


| the purchasing publisher determines the 


immaterial the 
which 


as 
ingredients 


color, he regards 
nature or kind of 
compose the paper. 

The court decided that newsprint con- 
taining 80 percent mechanically ground 
wood pulp and 20 per cent sulphate is 
free of duty under Paragraph 1672, as 
standard newsprint paper. The collec- 
tor at the port of Ogdensburg assessed 
duty on the paper at the rate of 44 of 
1 cents per pound amd 10 per cent ad 
valorem under Paragraph 1301, as 
“printing paper not specially provided 
for,’ which assessment is set aside by 
the court. 

(Protest 142783-G-523.) 


————_- 


Lower Duty Applied 
To Poreelain Balls 


Rate of 30 Per Cent Declared 
Proper on Protest at 60 
Per Cemt Levy. 


The United States Customs Court at 


New York, in sustaining protests of the | 
Fuchs & Lang Mfg. Co., has just ruled | 
as 


that certain merchandise invoiced 
white porcelain marbles and described by 
the Appraiser as ballot marbles composed 
of plain white porcelain, was incorrectly 
returned for duty as manufactures of 
plain white porcelain, not specially pre- 
vided for, at 60 per cent ad valorem un- 
der paragraph 212, 1922 tariff act. 

The importers, in protesting this clas- 
sification, claimed duty at only 30 per 
cent ad valorem under paragraph 372, 
as parts of machines, which claim was 
granted by Judge 
concluding his opinion: 

“The testimony shows that the balls 


are 7% of aninch in diameter and are not | 


perfect spheres. The only witness called 
stated that in his judgment they were 
best described by the New York Times 
as rough balls. They are made of por- 


| cerlain and used in plate graining ma- 


chines. The testimony also shows that 
such machines would be incomplete and 
valueless without the use of such balls. 


“We hold that they are parts of such | 


machines and properly dutiable as 

claimed at 30 per cent ad valorem under 

that part of paragraph 372 which pro- 

vides for‘ * * * all other machines 

ox parts thereof, fimished or unfinished, 

not specially provided for, * * *.”?” 
(Protest 121900-G~43405-25.) 


Court Upholds Assessment 
On Violin Strings of Silk 


The United States Customs Court, in 


; a decision just handed down, overruling 


| by the collector as manufactures of silk, | 
at the rate of 60 per cent ad valorem | 


| ter-claims the sum of $1,609,091, leaving | 
| a total of the aggregate judgments re- 


3595 | 


| covered against the Govermment in the 


Court of Claims during the year of $3,- 
637,488. While the number 
pending in the Court of Claims wag re- 


| duced by a total of 908, on account of 
| the filing of a large number of Indian 


cases, authorized by acts 
the amount claimed in the pending cases 
increased by more than $142,000,000 over 
the previous fiscal year. IEn_ five Indian 


a protest of the M. E. Schoening Co. 
Inc., of New York, rules that certain 
violin strings in bundles, composed of 
silk, were correctly returned for duty 


under the provisions of paragraph 1211, 
Tariff Act of 1922. The importers, in 
challenging this classification, claimed 


duty under the provision in paragraph | 


1443 of the said act for “violins, violas, 
violoncellos and double bases of all 
sizes, wholly or partly, manufactured or 
assembled * umassembled parts of 
the foregoing,” at 
valorem. This claim is denied by Judge 
Howell, who affirms the classification un- 
der said paragraph 1211 at the 60 per 


| cent rate. 


of cases | 


of Congress, | 


| chasubles, copes 


| cases against the Government there are | 
| aggregate claims of $148,127,934. 


association, and immediately after the | 


exchange A controlled the association 
through his ownership of eleven-twelfths 
| of the whole beneficial interest. (Section 
| 202(c)3, Revenue Act of 1921.) 

Land Retransferred. 


the association on February —, 1925, its 
entire assets were transferred to A. Un- 
der Section 201(c), Revenue Act of 1926, 
the assets so received are to be treated 
as in full payment for the shares. Un- 


Upon the termination or dissolution of | 
| the 


: 1 | against the Government 
der Section 203, gain or loss from this | being $3,395,141, 


Cases In District Courts Reduced. 

In the several District Courts through- 
out the country there were pending at 
the end of the fiscal year, June 30, 1925, 


| Were erroneously 


(Protest 990034-18163-23). 


Duty Is Reduced on Silk, 
Embroidered and Braided 


described aS silk 
and stoles, being em- 
broidered and made in part of braid, 
assessed for duty by 


Certain articles 


| the collector at the rate of 90 per cent 


226 cases with claims against the Gov- | 


ernment totaling $7,487,001.  Twenty- 
one cases with aggregate Claims of $1,- 
196,666 were filed during the year, 
work of the department 
cases 125 cases were 
which the aggregate claims were $5,434,- 
195, the total judgments recovered 
im these cases 


ad valorem under the provisions of para- 


graph 1430, 1922 Tariff Act, the United | 


States Customs Court at New York ruled 
in a decision just handed down, sustain- 


| ine protests of D. B. Hansen & Sons, of 


In | 
in these | 
disposed of, in | 


Chicago. Duty should have been taken, 
Judge Howell finds in his opinion in 
favor of the importers, at only 75 per 
cent ad valorem under the provision 


in said paragraph 1430 for embroidered | 


articles, 
(Protests 69033-G-69051 and 63894-G- 
67914). 


Young, who wrote in | 


only 40 per cent ad ' 
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Principles Involved in Latest Decisions and 
Administrative Rulings. 


GYLLABI are printed in such form that they can be cut out and pasted on 
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BAD DEBTS: Reserve Supply: Deduction. 


RESERVE for bad debts set up in 1921 held to be a legal deduction from gross 
income.—Citizens National Bank vy. Com’r of Internal Revenue (Board of Tax 


Appeals.) —Index Page 2944, Col. 5. 


PATENTS: Patentability: Useful. 


NVENTION to be “useful” must be capable of use to perform operation, or effect 


result, for Which designed, and not contrary to law or public morals. 


Compara- 


tive utility not only question upon which patentability is tested. If claims comply 


with R. S. See. 


4888 and construction is new and useful and discloses more than 


mere mechanical skill over the art, first inventor is entitled to patent whether it 
possess greater or less utility than prior art—Powell, A. L. (Board of Examiners, 


Patent Office. )——Index Page 2986, Col. 1. 





PATENTS: Issued: Application Claims Rejected: Non-Compliance With R. S. 


Sec. 4888. 


PATENT No. 1604604, issued to Powell, October 26, 1926, for improvement in 
“mechanical movements.” Certain claims rejected as stated in accordance with 
R. S. Sec. 4888.—Powell, A. L. (Board of Examiners, Patent Office.) —Index Page 


2984, Col. 1. 


JOINT VENTURES: Association Distinguished From Trust. 
N December, 1923, title to certain lands which had been acquired by A in his 


business of buying and selling land was conveyed by him to trustees. 


As con- 


sideration for that conveyance A received substantially all of the shares of bene- 


ficial interest im the so-called trust. 


The trust instrument declares the purpose of 


the trust to be to carry on one or more business enterprises, and that purpose was 
effecuated by the trustees in their operation, management, and sale of the lands. 
They conducted and managed the enterprise in substance and form like the directors 


of a corporation. 


Upon the termination of the trust on February —, 1925, its entire 


assets were transferred to A. The declaration of trust created an association sub- 
ject under the Revenue Acts to taxation as a corporation. No gain or loss to A is 
recognized upom the transfer by him of the property to the association. Memoran- 
dum; Gen. Counsel, Bureau Int. Rev. G.C. M. 621; V-43-2943.—Index Page 2944, 


Col. 2. 


CoMMIs- 
Boarp 


CitzENS NATIONAL BANK V. 
SIONER OF INTERNAL REVENUE; 
or TAx APPEALS, No. 6148; 
21, 1926. 

In this proceeding for the redetermina- 
tion of a déficiency in income and profits 
tax for the period January 1 to February 
28, 1921, in the amount of $4,351.29, the 
Board of Tax Appeals allowed a deduc- 
| tion from gross income of a reserve set 
up to meet met losses in the amount of 
$41,441.73. 

W. 0. Rainey appeared for petitioner; 
W. F. Gibbs, for commissioner. 





Reserveé to Cover Losses. 

The full text of the findings and opin- 
ion follows: 

The petitiomer was incorporated in 
| 1918 under the United States banking 
| laws and carried on banking operations 
| until February 28, 1921, when it was 

merged with the Ouachita National Bank, 
| located at Monroe, La. The business 
| was taken over on the basis of its net 
worth on February 28, 1921, determined 
as follows: 
Capital stock 
| Paid in surplus 


: 50,000.00 
| Undivided profits 


30,095.07 


otal , ones s 6°s skcas so 1al ee 
| Plus net boo income from 
Jan. 21,1921, to Feb.8,1921 $16,453.28 


$346,648.35 
| Less reserve for losses...... 


| Net worth Feb. 28, 1921 $305,106.62 
The petitioner began operations during 
'the World War. Due to a business de- 
| pression in 1920 and 1921, it became ap- 
parent to. the bank’s officers and _ the 
| stockholders conversant with its affairs 
| that a considerable amount of its ‘ac- 
| counts receivable would probably never 
be collected. 


-csseeres $250,000.00 | 


Board of Tax Appedls Finds That 


Exceeded Income of Bank at Monroe, La. 


OCTOBER | 
| of stock in the petitioner bank. The offer 





| 


| 
| 
| 
| 


Reserve Set Up to Meet Net Losses 
Allowed on Deduction in Tax Returns 


Bad Debts Actually 


assets and liabilities of the bank and to 
Issue to its stockholders $300,000 of its 
own stock in exchange for their shares 


was accepted. 

The Ouachita National Bank took over 
the assets after having made provision 
for a reserve of $41,441.73 to cover doubt- 
ful accounts receivable. The actual losses 
sustained upon those accounts receivable 
by the Ouachita National Bank were in 
excess of the amount of $41,441.73. 

The Return in Arrears. 
The petitioner was delinquent in filing 


| its income-tax return for the two-month 
| period ended February 28, 1921. 


Upon 
an audit of such return the commis- 
sioner disallowed the deduction of any 
amount representing the bad debts 
claimed to have been covered by the re- 
serve of $41,441.73, and computed a net 
income of $18,183.18. 

Opinion, Smith: : 

Section 234(a)(5) of the Revenue Act 
of 1921 permits a corporation to deduct 
from gross income in its tax return: 

“Debts ascertained to be worthless and 
charged off within the taxable year (or 
in the discretion of the commissioner, a 
reasonable addition to a reserve for bad 
debts); and when satisfied that a debt 
is recoverable only in part, the commis- 
sioner may allow such debt to be charged 
off in part.” 

It was very evident to the stockholders 
of the petitioner bank on February 28, 


41,441.73 | 1921, that it would not be able to recover 


the full amount of its accounts receivable. 

The reason for winding up the affairs 

of the bank were that it was realized 

that losses must be sustained by it which 

would probably compel it to be dissolved. 
Loss Exceeds Income. 

We are satisfied from the evidence ad- 
duced that the petitioner had ascertained 
that accounts receivable in an amount 
in excess of $18,183.18—the net income 


| The petitioner entered upon its books | determined by the commissioner for the 
|a reserve of $41,441.73 to take care of | two-month period ended February 28, 
| worthless accounts and other losses which | 1921were worthless and included in a 


located 


| it believed would be sustained. 
| The Ouachita National Bank, 


reserve for bad debts. 
Judgment will be entered for the peti- 


| inthe same city, offered to take over the! tioner. 


Present Costof Commodities Is Compared 


With Prices Ranging as Far Back as 1890 


The Bureau of Labor Statistics has 
| just issued charts showing the fluctua- 
tions in wholesale prices of various 
| classes of general commodities im com- 
mon use, Which compare present day 
costs with those as far back as 1890, 
| This, accordimg to the statement of the 
bureau, is the first time such figures, 
compared by weight index numbers, have 


been available. The index numbers are 
based upon costs in 1913 as 100 so as to 
be directly comparable with index num- 
bers of food and commodity costs being 
| currently published by the Department 
of Labor. 

Figures on farm products, foods, cloth- 
ing materials, fuels, metals and metal 
products, building materials, chemicals 
and drugs, house furnishing goods and 
miscellaneous commodities are shown by 
month and year from 1890 to 1926. In 
addition, the publication also — gives 
charts showing graphically the fluctua- 
tions in prices, as compared with gen- 
eral prices, of farm products, foods, 
clothing materials and. building  mate- 
rials, betweem 1890 and September, 1926, 
The full text of the Department’s state- 
ment, without the charts, follows: 

Farm Products Fluctuate-. 

Farm products fluctuated below the 
level of all commodities from 1890 to 
1908, rising slightly above all com- 
modities in 1909 and 1910 and closely 
paralleling that curve from 1911 to 1916, 
In 1916, with the steep increase in prices 
severally, farm products lagged behind 








all commodities, but recovered in the 
second half of that year and exceeded 
all commodities in 1917 to 1919. From 
1920 to 1924 farm products sagged below 
all cox-.modities, rising to ‘their level in 
1925 and again falling below them in 
1926. 

Foods followed closely the trend of 
all commodities throughout the entire 
period, averaging somewhat higher in 
the first 10 years and somewhat lower 
thereafter. From 1922 to 1924 foods 
were noticeably below the level of all 
commodities, but have conformed 
closely to all commodities since the end 
of 1924. 

. Clothing Is Higher. 

Clothing materials averaged considera- 
bly higher than all commodities from 
1890 to 1901, falling below all commod- 
ities in 1902 and rising well above them 
in 1905 to 1907. From 1908 to 1917 the 
two curves harmonized quite closely, but 
since 1918 clothing materials have fluc- 
tuated at a much higher level as com- 
pared with pre-war prices than have all 
commodities. 

Prices of building materials and all 
commodities fluctuated much in unison 
from 1890 to 1918, building materials 
sagging during the war period and rising 
sharply in 1919. During the last seven 
years prices of building materials, like 
clothing, have averaged appreciably 
highex than the level of all commodities. 








Levies 


Assessments 


Government Appeals 
Lower Tariff Fixed 


On Pitted Cherries 


Arguments Heard by Court 
of Customs Appeals on Rul- 
ing That Two Cents Per 

Pound Is Correct. 


Arguments were heard im the United 
States Court of Customs Appeals on 0¢- 
tober 28 in the case of United States, ap- 
pellant, v. Oreste Franchi and Fruit Prod- 
ucts Corporation, appealed from the judg 
ment of the United States Customs Court, 
Third Division, which sustained the pro- 
test of the importers and held that pitted 
cherries, sulphured and in brine, are du- 
tiable at 2 cents per pound under the 
provisions of Par. 737, Tariff Act of 
1922, and overruled the collector, who 
assessed them at 40 per cent ad valorem 
under the second clause of the cited para- 
graph. 

Ralph Folks represented the Govern- 
ment; Allan R. Brown appeared for the 
appellee Franchi; and Thomas M. Lane 
for the Fruit Products Corporation. 

Pitted cherries, sulphured and in brine, 
were held dutiable as now claimed by 
the appellees, by this appellate court on 
November 4, 1924, but the Government 
contends that pitted cherries are a com- 
modity which was not gnerally, definitely 
modity which was not generally, definitely 
cherries in brine or sulphur in the United 
States at the time of the enactment of 
the present tariff act, and that Congress 
intended to provide for unpitted cherriés 
and did not have in mind pitted cherries 
at all. 

Competition Harm~ Alleged. 

The claim is made that American pro- 
ducers of cherries were suffering from 
foreign competition in the importation 
of cherries in brine and requested Con- 
gress to provide protection. Justice 
Adamson, in a dissenting opinion in the 
court below, referred to the evidence in 
reference to removing the cherry seed as 
a preparation for manufacturing into 
maraschino or glaced cherries, which he 
regarded as bringing pitted cherries 
squarely within the second part of the 
sentence “prepared cherries”’ in the act. 

Appellee Franchi’s counsel argues that 
the words “sulphured, or in brine” and 
“prepared or preserved,” in Paragraph 
737 of the act, are familiar words used 
by Congress in the popular sense or in 
the sense defined by the statute in order 
to describe different classes of cherries, 
and that testimony as to commercial des- 
ignation is not applicable to alter their 
plain meaning; but even if such commer- 
cial testimony be applicable, the appellee 
claims that the Government has not 
established a commercial designation 
which is uniform and general. He says 
that the Government witnesses were not 
competent to establish a trade designa- 
tion because they had not dealt in the 


merchandise at bar prior to the passage 
of the tariff act. 


Case Involving Pimientos. 


In the case, La Manna, Azema & Far- 
nan, appellant, v. United States, appellee, 
No. 2799, the merchandise involved con- 
sists of pimientos, or Spanish red sweet 
peppers, in tins, which the collector clas- 
sified as “whole pimientos” at 6 cents 
per pound under Paragraph 1779, Tariff 
Act of 1922, which classification was ‘sus- 
tained by the United States Customs 
Court, as against the importer’s claim 
that the merchandise is properly dutiable 
as “‘vegetables * * * prepared” at 
35 per cent ad valorem under Paragraph 
773 of the act. : 

Marlow and Hines, of New York City, 
represented the appellants; Marcus Hig- 
ginbotham and Ralph Folks, the appellee; 
and Marion De Vries and Jesse P. Craw- 
ford, amici curiae. 


Navy Masquerader 
Revealed as Convict 


| Department of Justice Identi- 


fies Fingerprints of De- 
troit Prisoner. 


The Bureau of Investigation of the 
Department of Justice has just an- 
nounced that it has received a report 
that Clyde L. Curry is being held at 
Buffalo, N. Y., charged with unlawful 
wearing of a naval uniform, and that 
check-up of his fingerprimts on file here 
showed he has a criminal record. 

The full text of the statement fol- 
lows: 

A report to the Bureau of Investiga- 
tion, Department of Justice, is to the 
effect that Clyde L. Curry is being held 
at Buffalo, N. Y., charged with unlaw- 
ful wearing of a naval uniform. It is 
alleged that he stole the uniform from 
a navy boat and wearing it he went 
to Niagara Falls and secured lodging 
and board by representing himself to 
be a recruiting officer. 

A comparisons of Curry’s fingerprints 
in the Identifeation Division of the Bu- 
reau reveals that in 1917 he was sen- 
tenced for a year to the United States 
Disciplinary Barracks, Fort Leaven- 
worth, Kans., under the mame of Frank 
L. Megern. In October, 1918, under 
the name of Charles Barker, he was 
arrested in Toronto, Canada, and re- 
ceived a two-year sentence. Again, in 
January, 1921, under the name of Clyde 
Curry, he was sentenced to serve seven 
years in the Missouri State Peniten- 
tiary for grand larceny and embezle 
ment. 





ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 


AND WITHOUT COMMENT BY 


Suits in 


Kquity 


Rules Debt Assuming 
Permits Equity Suit 


District Court Renders Deci- 
sion on Jurisdiction in 
Action Against Lum- 

ber Company. 


WittiaM H. HEWITT v. Cuas. R. McCor- 
MICK LUMBER Co., OF DELAWARE, AND 
Cuas. R. McCormick & Co., No. L 


3914, AND EUGENE P. KEEVEY v. SAME, | 
No. L 37-865; District Court, SoutH- | 


ERN DistRICT, N. Y. 
In these cases the plaintiffs seek to 
recover upon a theory that a contract 





was made for their benefit when the 
lumber company took over the property 
and assumed the debts of the other de- 
fendant company. _ The actions were 
transferred to equity in view of the new 
promise to assume and to pay, where- 
fore, the claim meed not be reduced to 
judgment before suit in equiy. The 





‘court also allowed the plaintiff to amend 
for a formal defect in not alleging that 
she defendant agreed to pay in consid- 
aration of the transfer. 

John M. Gardner appeared for the 
plaintiffs; and Kirlin Woolsey, Campbell, 
Hickok & Keating (D. M. Tibbetts, H. 
Kirk Greer and F. F. Mygatt of coun- 
sel), for the defendants. 

The full text of the opinion and a 
statement of facts follow: 

Jurisdiction Questioned.g 

On motions made in each action to 
dismiss the complaint for lack of juris- 
diction of the subject matter and because 
the complaint does not state facts suffi- 


cient to constitute a cause of action. In | 


each case the plaintiff seeks to recover 
the reasonable value of services rendered 
to Charles R. McCormick & Co, for which 
it is alleged in each case that company 
agreed to pay. ‘The amounts sought to 
be recovered are unliquidated. 

Charles R. McCormick & Company has 
been dissolved, and by prior order of this 


Court the complaint in each of the ac- | 


tions has been dismissed as against it. 
Liability of the. remaining defendant, 
Charles R. McCormick Lumber Company 
of Delaware, is predicated in each case 
upon the’ following allegations: 

In the Hewitt case: 

“Eighth: That, as plaintiff is informed 
and believes, the defendant Charles R. 
McCormick & Company of Delaware 
was, on or about October 1, 1926, or- 
ganized under the laws of the State of 
Delaware as aforesaid, and had trans- 
ferred to it all the assets and property 
of the said Charles R. McCormick & 
Company, and assumed the payment of 


all the debts then existing of the said 
Charles R. McCormick & Company and is 
liable therefor.” 

In the Keeveny case: 


“Fourth: Plaintiff is informed and be- | 


lieves that the defendant Charles R. Mc- 
Cormick Lumber Company of Delaware 
assumed and agreed to pay the debts of 
the said Charles R. McCormick & Com- 
pany, including said indebtedhess to the 


plaintiff, for valuable consideration paid | 


to it by the said Charles R. McCormick 
& Company and had transferred to it, 
and it thereby became the owner of all 
the assets of said Charles R. McCormick 
& Company and is now in possession of, 
and holding the same as owner thereof. 


Transfer of Assets. 

“That as plaintiff is informed and’ be- 
lives that the transfer of said assets 
and the assumption of said debts by the 
defendant Charles R. McCormick Lum- 
ber Company of Delaware was during 
the year 1926.” 


Thacher, D. J.: That the plaintiffs, as | 


creditors of Charles R. McCormick & 


Company, cannot sue at law upon the | 
agreement to assume and pay the debts | 


of that company is well established. 
(Goodyear Shoe Machinery Co. v. Dan- 
cel, 119 Fed. 692; CCA 2nd. Cire.) But 





this objection may be obviated by amend- 
ment (Judicial Code, Sec. 274-A), and 
the proper practice is to transfer the 
cause to the equity side of the court. 
(Liberty Oil Co. v. Condon Bank, 260 
U. S. 235.) It may be noted that this 
was done in the Dancel case even under 
the old practice. (Dancel v. Goodyear 
Shoe Machinery Co., 144 Fed. 679.) But 
the defendant insists that the plaintiffs 
cannot sue in equity because they have 
not reduced their claims to judgment. 

The transfer without the promise 
would be sufficient to support a judgment 
ereditor’s bill (Pierce v. U. S., 235 U. S. 
898), but the plaintiff is not proceeding 
upon that theory. He is suing upon the 
contract made for his benefit, and the 
action lies in equity upon the‘new prom- 
fse to assume and to pay. 

Recovery In Equity. 

That suit will lie upon the new prom- 
ise even though the obligation assumed is 
ultra vires ws held quite recently in 
Readsboro vy. Hoosac Tunnel & W. E. 
Co, 6 Fed. 2d-, 733, 735. The plaintiff 
in.that case had no judgment and if the 
original obligation was ultra vires, as 
the Court assumed for the purpose of 
decision, could have obtained none. In | 
the Dancel case recovery was ultimately 
had in equity although there was no judg- 
ment, and it was held that the assigner 





of the assets was not an indispensable 
party. The plaintiff’s right is “to main- 
tain assumpsit on a promise not under 
seal made to another for his benefit.” 
(Hendrick v. Lindsay, 93 U. S. 143.) 
The complaint in the Hewitt case is | 
formally insufficient because the bare al- 
legation that the defendant “assumed the 
payment of all the debts then existing of | 
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Insurance 


North Dakota Oficial 
Enjoined by Bench 


Circuit Court of Appeals Af- | 


firms Decree Forbidding 
His Interference. 


S. A. OLSNESS, AS COMMISSIONER OF IN- 
SURANCE OF THE STATE OF NorTH Da- 
KOTA, APPELLANT, V. THE HOME IN- 
SURANCE COMPANY, A CORPORATION, 
APPELLEE, CIRCUIT CouRT OF APPEALS, 
EIGHTH CrircuIT, No. 6794. 


The decree of the District Court, 
North Dakota, enjoining the Insurance 
Commission, North Dakota, from enforc- 
ing an order forbidding a class of in- 
surance companies to withdraw their 
agents from so-called mixed insurance 
agencies in that State, was affirmed in 


| this appeal. 


George F. Shafer, John Thorpe, Fred 
D. Silber, submitted brief for appellant; 
E. H. Hicks and M. J. Doherty submit- 
ted brief for appellee. 

The full text of the opinion of the 
court follows: 

Before Sanborn, Stone and Kenyon, 
Circuit Judges. Sanborn, Circuit Judge, 
delivered the opinion of the cout. 

This is an appeal from a final decree 


the defendant, the Commissioner of In- 


| surance of the State of North Dakota, 


from enforcing his order of May 20, 1924, 


Union insurance companies from separ- 


| ating or withdrawing their agents from 
that | 


the mixed insurance agencies in 
State. 

The material facts alleged by the com- 
plainant in its bill in equity here were 
that it was a corporation of the State 
of New York, that it had been for many 
years and is engaged in the general bus- 


iness of insuring against losses in the | 


states of this Nation, that it was ad- 


| mitted and licensed to prosecute its gen- 
eral insurance business in the State of | 
| North Dakota when it became a state, 


that it has been carrying on that busi- 
ness in that State ever since and that 
on April 1, 1924, it was duly licensed to 
prosecute its business therein for the 
ensuing year, that when the order of 
the Commissioner of May 20, 1924, was 
made it had transacted in the year 1923 
in the State of North Dakota insurance 
business aggregating in premiums more 
than $250,000 and that, if permitted, it 
would in 1924 transact an insurance 


Right of Insur 


Without Judgment | 





| statement 





business in that State aggregating more | 


than $300,000 in premiums, that it had 
appointed more than 200 agents in that 
State to receive for it proposals for in- 
surance, countersign and issue policies, 
receive premiums, consent to the trans- 
fer of policies and attend to other duties 
of such agents and that by contract be- 
tween it and each of its agents his au- 


| thority as its agent was subject to re- 


vocation by it at any time without no- 


tice and he pad the like right to termi- | 


nate this agency at will. 


“Bureau”? Companies 
Contrasted With ‘‘Union’ 
Prior to the issue of the order of May 
20, 1924, there were in the State 
North Dakota two voluntary associa- 
tions, one composed of managers of in- 
surance companies who were members 
of the Western Insurance Bureau and 
another voluntary association composed 
of managers of “insurance companies, in- 


> 


| cluding the manaz~1s of the complainant, 


who were memh v=: of the Union. The 
companies rep: _.vi.ted in the former or- 
ganization are called Bureau companies; 
those represented in the latter are called 


| Union companies. 


There were “mixed agencies’. These 
were agencies representing certain com- 


of | 


| pel the complainant to restore the au- 


panies whose managers were members | 


of the Western Insurance Bureau and 
nonaffiliated companies whose managers 
belonged to neither of the two voluntary 
organizations. Some of the agents of the 
complainant had been conducting or been 
members of or beén represented by mixed 
agencies. 

The complainant deemed it indispensa- 
ble to its financial soundness, the secur- 
ity and protection of its business as an 
indemnifier and underwriter of risks and 
the success of its business to require its 
agents and representatives in North Da- 
kota to devote to its business their faith- 
ful and loyal services, undivided and un- 
impaired by their representation at the 
same time in the mixed agencies of com- 
peting companies whose interests and 
success were antagonistic to its own. It 
therefore -had been and was the business 
policy of the complainant whenever it 
believed it was not obtaining the best 
loyal services of its agents in mixed ET 
business results and _ the faithful 
and loyal services of its agents in 
mixed agencies, or otherwise, ' to 
terminate the agency of such 
said Charles R. McCormick & Company 
and is liable therefor” is not equivalent 
to the essential allegation that the de- 
fendant agreed to-pay these debts in 
consideration of the transfer alleged. 
(Automatic Strapping N. Co. v. Twisted 
W. & N. Co., 1389 A. D. 656, 660-661.) 
But inasmuch as the plaintiff should in 
any event have leave to amend, pur- 
suant to Sec. 274-a of the Judicial Code, 
an order may be entered transferring 
these causes to the equity side of the 
court, with leave to amend the com- 
plaints to conform to the rules of equity 
pleading, the present motions being de- 
nied without prejudice to any motions 
which may be directed to the amended 


; complaints when served. 


October 15, 1926. 


e 





| 


ance Companies to Leave 


Policies 


Agencies 





would continue to represent it or would 
| 


| institute criminal prosecutions, against 
| it and 
of the court below by which it enjoined | 


| worthless its agency plants in that State 
which forbade the complainant and other 


| upon it without lawful authority or due 


| plaint and the answer of the defendant, 


| sufficient and the defendant consenting 


| hearing at this time without notice, and 


agents who had therefore conducted or 
were conducting mixed agencies, after 
giving them due and timely notice and 
permitting them to elect whethér they 


represent its competitor or competitors. 

The order of the Commissioner of 
May 20, 1924, was: 

“That further separation processes 
(separation of the agents of Union com- 
panies from other agents in mixed agen- 
cies) cease forthwith, and all companies 
and interested persons or organizations 
are hereby called upon to bring about a 
restoration of the status quo ante, as re- 
gards mixed agencies in North Dakota.” 

Another paragraph of the order reads: 

“For the purpose of making this edict 
effective it is hereby declared and warn- 
ing given that any company, person or | 
organization violating same will do so at 
the peril of having their certificate of 
authority to do business in the State of 
North Dakota revocated. Any company 
whose license is so revocated, if rein- 
desired, must take such 
steps by mandamus or otherwise as it 
may find available to compel this De- 
partment to issue a license.” 

The complainant alleged in its bill in 
equity that the commissioner, unless en- 
joined by the court, would revoke its 
license to do business in North Dakota, 


is 





its representatives to recover 
thousands of dollars of claimed penalties, 
greatly decrease or destroy its good will 
and business in North Dakota, render 
inflict .other 


and irreparable damages 


process of law‘and in violation of’ its 
right under the Fourteenth Amendmént 
to the Constitution of the United States. | 

The defendant answered this bill on 
July 16, 1924. The parties filed a writ- 
ten stipulation entered into on July 7, 
1924, that this case should be brought 
on for trial and for final hearing on July 
16, 1924. 

On July 16, 1924, the record reads: 

“This cause coming on to be heard 
pursuant to the stipulation between the 
parties filed herein, upon the bill of com- | 


and the complainant now moves to strike 
out the answer of the defendant as in- 


to such motion being brought on for 


after hearing arguments of counsel and 
due consideration, it is 

“Ordered that the motion of the com- 
plainant to strike the answer of the de- 
fendant be granted.” 


Defendant Elected 





To Stand on Answer 


Thereupon the defendant elected to 
stand on its answer, the parties stip- 
ulated that the Commissioner had caused 
his order of May 20, 1924, to be served 
upon the complainant about that date, 
that he had never revoked it, that he 
had threatened and did then threaten 
to enforce and carry it out, and the 
court, after consideration of this stip- 
ulation and the pleadings, rendered its 
final decree whereby it perpetually en- 
joined the Commissioner from cancelling 
or interfering in any way with complain- 
ant’s certificate of authority to transact 
business in North Dakota which the 
commissioner had issued to it; from in- 
terfering in any way with its right to 
transact its busines’ in North Dakota 
on account of its refusal to comply with 
the order of May 20, 1924; from inter- 
fering in any way with the right of the 
complainant to terminate its agency con- 
tracts at will in any mixed agencies, as 
defined in the pleadings, with or with- 
out the consent of its agent or agents; 
and from in any way attempting to com- 





thority of any agent or agents in any 
mixed agency or agencies which com- 
plainant had terminated and from pub- 
lishing that complainant had no right to 
transact business within the State of 
North Dakota. 

Counsel for the Commissioner did not 
challenge the sufficiency of the complain- 
ant’s bill to state a cause of action in 
equity against him in the court below, 
nor have they challenged it on that ac- 
count here. Their grounds for the re- 
versal of the decree which they ask in 
this case are (1) that the answer con- 
tains such material denials of the allega- 
tions of the bill that it was error to 
strike it out as an entirety, (2) that it 
contained two affirmative defenses to the 
effect that the complainant did not come 
into the court below with clean hands, 
(3) that there was no default of the 
defendant or order that the bill be taken 
pro confesso and that the court could 
not at a final hearing enter a decree 
without any proof of any fact alleged by 
the complainant outside of the fact that 
the order of the Commissioner was in 
force and would be carried out. | 

The decisive question in this case is, 
Did the Commissioner have lawful | 
authority to make and modify the con- 
tracts between the Home _ Insurance 
Company and its agents and the right 

contracts made 

the Commissioner 

the penalty of the deprivation by 

him of the company’s right to con- 

tinue its insurance’ business in the State 
of North Dakota? 

His order was that agency contracts 
existing between the insurance company 
and some of its agents, which were 
terminable at the will of either party, 
should be perpetual at the will of the 
agents and that new contracts of like 
character should be made between the 
insurance company and some of its | 
agents whose contracts of agency had | 
been terminated, and it was stipulated 
at the final hearing by the commissioner | 


to enforce such 


modified by 


or 
under 


and the complainant that he had threat- 
ened and then threatened to enforce 
and carry out that order. 


| Commissioner’s' Counsel 


Calls Denials Fatal 


Under this state of facts and this 
stipulation, the indispensable condition 
of a good defense to the cause of ac- 
tion: pleaded and stipulated was proof 
of the lawful authority of the commis- 
sioner so to make and modify and so 
to enforce such contracts made and 
modified by him.’ 

Bearing this fact in mind, we turn 
first to the denials in the answer which 
counsel for the Commissioner cite as 


fatal to the complainant’s motion-for a | 


decree notwithstanding the answer. The | 


first denial cited is that there was any | authority in the commissioner to make 


| or modify the complainant’s agency con- 


contract between the complainant and 
its agents for any definite term of 
duration; but that is an admission, not 


| a denial, of the truth of an averment 
| in the bill and the effect of the order of 


May 20, 1924, is that certain of such 
contracts shall be perpetual at the will 
of the agents. 

The second denial is that the subject 
matter of the order relates exclusively 
to the internal management of com- 
plainant’s business or attempt to dictate 
what agents the complainant should or 


| should not employ; but this denial is 
| superseded and futile in the face of the 


order itself and of the stipulation of the 
commissioner at the close of the final 


| hearing that it exists and that he still 


threatens to enforce it. The third al- 
leged denial is an immaterial affirmative 
allegation that the custom of insurance 
companies is to keep their agents as 
long as they are faithful and effective. 

The fourth alleged denial is another 


irrelevant and immaterial averment to | 


the effect that the business policy which 


| the complainant is pursuing is not only 


Decision Provides Review 
In Revocation Proceedings 


T. D. 3933. 
Provision for review on behalf of the 
Government of revocation proceedings, 


in prohibition permit cases, by prohibi- | 


tion administrators or persons named 
by them, is made by Treasury Decision 
3933 issued by the Bureau of Internal 
Revenue, the full text of which’ follows: 

T. D. 378 approved December 16, 
1925, abolishing the board of appeals, 
and providing for the review of findings 
in revocation hearings at the instance of 
the permittee, is hereby so amended as 
to provide a like mode of review by ad- 
ministrators on behalf of “the Govern- 
ment; and in all cases wherein an ad- 


| ministrator, on his own motion, or at 
| the instance of any officer of his district, 


requests a review of a case, it may, with- 
in 30 days after the rendition of the de- 
cision therein by the hearer, be reviewed 
by him, or by any person or persons, 


| : , 
not exceeding three in number, named by 


him, and the findings made on such re- 
view shall be final on the question of 
law and fact raised. 

All regulations inconsistent herewith 
are rescinded to the extent of such in- 
consistency. 


| established and 








|} ments in 


Commissions - 
Mixed 


its but that of the other Union com- 
panies and that they ard pursuing this 
policy with a common understanding 
and agreement and that they will in- 


jure the business of the mixed agencies | 


| 
| 
| 


unless the agents agree to their demand 
to oust the Bureau companies there- 
from, and the fifth and final alleged 
denial is that the commissioner has 
threatened, except as provided by the 
order, to deprive the complainant of its 
right to do business in the State of 
North Dakota, and this denial is super- 
seded by the stipulation of the commis- 
sioner at the close of the final hearing 
that he had threatened and _ still 
threatens to enforce his order. 

None of these denials plead or present 
in any way any statutory, legal or other 


tracts or any defense to the cause of 
action pleaded by the complainant. 


Affirmative Defenses 

Analyzed by Courts 

‘ Let us now look at the affirmative de- 
fenses. Two of them were pleaded. The 
first is that by a conference agreement 
made between the Bureau companies 
and the Union companies through the 
Bureau and the Union about 1912 they 
used mixed agencies 
which represented both classes of com- 
panies and agreed that the scale of com- 
missions paid to the agents in these 
mixed agencies by both classes of com- 
panies should be the same, that these 
two classes of companies made “rules 
of practice and legislation which be- 
came binding upon bath the Union and 
the Bureau when ratified and adopted 
by the said bodies,” that the two bodies 
and the two classes of insurance com- 
panies operated under this conference 
agreement until October, 1923, when 


members of the Union adopted a resolu- | 
tion requiring the conference committee | 
to notify the members of the Union and | 


of the Bureau that this conference 
agreement would be abrogated by De- 
cember 31, 1923, that pursuant to that 
action the conference agreement was 
abrogated and ceased to exist in the 
year 1923, that the Union companies 
then agreed among themselves to en- 
force so called separation in the mixed 


ies they gave their agents | f . 
— Abs | alleged acts of the complainants in its | 


in those agencies the option to retain 
their agencies for them and terminate 
their agencies for their competitors, or 
to retain their agencies for their com- 
petitors and renounce their agencies for 
them, and that, if they failed to termi- 
nate their agencies for their competi- 
tors, the Union companies would termi- 
nate their agencies for them. 

The answer contains averments that 
the Union companies pursued and are 
pursuing this course to monopolize the 


insurance business in North Dakota and, 


that this course is generally injurious. 

But a consideration of all the aver- 
the answer regarding this 
claimed defense has left no doubt in our 
minds that the abrogation of the con- 
ference agreement and separation of 
the agents of the Union companies from 
the agents in the mixed agencies must 
tend to increase competition between 
the insurance companies and _ their 
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LANDLORD AND TENANT: Leases. 


d me for reference. 


LEASE reserving title in landlord to cattle and crops grown on land until all 
indebtedness of tenant is paid will not reserve title in landlord as to crops not 


in esse. 
2951, Col. 5. 


Swenson v. Laird (Circuit ‘Court of Appeals, 8th Circuit.)—Index Page 


MORTGAGES: Requisites: Property Subject to Mortgage. 
CHATTEL mortgage upon croéps not in esse is invalid under Nebraska law.— 
Swenson v. Laird (Circuit Court of Appeals, 8th Circuit.)—Index Page 2951, 


Col. 5. 


MASTER AND SERVANT: Railroads: Liability For Injuries: Assumption of Risks 


By Employe: Evjdence: Admissability. 


PPLICATION for employment as switchman reciting assumption of risk of em- 
ployment, held inadmissible in evidence to show merely that switchman assumed 
ordinary risks incident to employment, since under it he assumed no risks addi- 
tional to those which law required him to assume in absence of agreement, nor to 
prove plaintiff’s assumption of risks of railroad’s negligence, ‘in view of Sec. 5, 
Federal Employers’ Liability Act.—Thompson v. Missouri Pacific Railroad Co. (Cir- 
cuit Court of Appeals, 8th Circuit.)—Index Page 2951, Col. 1. 


COMMERCE: Interstate: Safety Appliances. 


JN 


action by switchman against railroad for personal injuries, in which evidence 
tended to show that at least one rung of ladder on freight car was missing, held 


not “secure ladder” within Safety Appliance Acts.—Thompson v. Missouri Pacific 
Railroad Co. (Circuit Court of Appeals, 8th Circuit.)—Index Page 2951, Col. 1. 


COMMERCE: Interstate: Safety Appliances: Judicial Notice. 


JODRCTAL notice is taken of the several Safety Appliance Acts and fact of com- 
mon knowledge of standardization of ladders on freight cars.—Thompson v. 
Missouri Pacific Railroad Co. (Circuit Court of Appeals, 8th Circuit.)—Index Page 


2961, Col. 1. . 


COMMERCE: Interstate Commerce Commission: Rules: Judicial Notice. 


DICIAL notice is not takencof r 


s and regulations, as such, of Interstate Come 


merce Commission.—Thompson v. Missouri Pacific Railroad Co. (Circuit Court 
of Appeals, 8th Circuit.)—Index Page 2951, Col. 1. 


APPEAL AND ERROR: Harmless Error: Erroneous Instructions to Jury. 


Agencies 
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” Is Upheld 


Company Threatened 
With Loss of Rights 


Higher Justices Fail to Find 
Prejudicial Mistake in 
Original Decision. 


agents and rather to destroy monopoly 
than to diminish competition and 
crease combinations and 
and upon a_ thoughtful  considera- 
tion of all the allegations in the 
answer relative to this defense we are 
satisfied that if they were all proved 
that that would constitute no defense 
to the complainant’s cause of ‘action, 


would furnish no justification or warrant 
for the commissioner’s order, much less 
vest in him the authority to make and 
modify the ¢omplainant’s contracts with 
its agents as he undertakes by that order 
to do. 


Court of Equity Maxim 
Of ‘Clean Hands”’ Cited 


The second affirmative defense rests 


on the contention of counsel for the | 
is | 


commissioner that the complainant 
entitled to no relief, however great: his 
equity, because it has been guilty of 
such inequity as repels it from a court 


of chancery under the maxim, “He who | 


comes into equity, must come with clean 
hands.” 

complainant is “guilty of entering into 
and participating in a conspiracy for 
the purpose of monopolizing or attempt- 


ing to monopolize the business of insur- | 


ance within the State of North Dakota, 


and of attempting unlawfully to restrain | 
trade within the State of North Dakota.” | 


The Commissioner sets forth in his 
answer Sections 9950 and 9951 of the 


Compiled Laws of North Dakota, de- | 
fining and denouncing pools and trusts | 


and declaring the entering into or be- 
coming a member of or a party to any 
of them a misdemeanor, avers that the 


endeavor to separate its agents from 
the mixed agencies and itself from the 
conference agreement constituted a viola- 
tion of the statutes denouncing pools 


and trusts and that, under Section 172 | oft wink tines eanietdiaiiedl 


of Article 8 of Chapter 4 of the Political 
Code of North Dakota, which provides 
that, ; 

“If the Commissioner of Insurance is 


of the opinion, upon examination or other | 


evidence, that a foreign insurance com- 


pany is in an unsound condition, or if | 
it has failed to comply with the law | 
he shall revoke or suspend all 


* * * 


certificates of authority granted to it 


| or to its agents.” 


But the jurisdiction to hear, determine 


pool and anti-trust laws of the State of 
North ‘Dakota is in the courts of that 
State and we hesitate to hold that, prior 
to the action of such courts, without 
notice to the insurance company of a 
proposed hearing, without a trial or hear- 
ing before the Commissioner on the ques- 
tion of its alleged violation of such laws, 
the Commissioner had the power to ad- 


| judge such violation and punish it under 


RRONEOUS instruction to jury on vital question in case cannot be regarded as 
harmless error on theory that jury will discover its. non-application to facts, 
and, held, not within See. 269, J. C. as amended February 26, 1919..-Thompson v. 
Missouri Pacific Railroad Co, (Circuit Court of Appeals, 8th Circuit.)—Index Page 


2951, Col. 1. 


| no 


Nconcern. 


those laws by making or modifying its 
agency contracts or depriving it of its 
right to do business in the State of 
North Dakota. 

The Commissioner’s order of May 20, 

1924, was not based on the violation 
by the complainant of these anti-pool 
and anti-trust laws, or on the violation 
of any other laws, but, as the order 
declares on its face, it was based on 
the alleged fact that the complainant 
had “seen fit to utterly disregard and 
ignore our wishes, by ruthlessly enacting 
such separation” of the mixed agencies. 
The alleged violation by the complainant 
of the anti-trust and anti-pool statutes 
had no casual or other relation to or 
effect upon the order of the Commis- 
sioner or the separation of the agents 
of the complainant from the mixed 
agencies. 
: The principle, “He who comes into 
equity, must come with clean hands,” 
repels a complainant from the court 
and denies him relief when his inequity 
consists of wrongful conduct in the acts 
or transactions which raise the equity 
he seeks to enforce. Trice v. Comstock, 
121 Fed. 620. 


No Prejudicial Mistake 
Of Fact Discovered 


“It does not extend to any miscon- 
duct, however gross, which is uncon- 
nected with the matter in litigation, and 
with which the opposite party has no 
When a court of equity is 
appealed to for relief it will not go out- 
side of the subject-matter of the contro- 
versy, and make its interference to de- 
pend upon the character and conduct of 
the moving party in no way affecting 
the equitable right which he asserts 
against the defendant, or the relief which 
he demands.” Pomeroy’s, Equity Juris- 
prudence, 3rd Ed., General Section IV, 
Sec. 399. Camors-McConnell Co. v. Mc- 
Connell, 140 Fed. 412, affirmed 140 Fed. 
987. 


It is contended by counsel for the 
Commissioner, and it is conceded, that 
if the answer by denial or affirmative 
pleading presented a good defense to the 
cause of action of the complainant, it 
was error to grant the complainant’s 
motion to strike out the answer. But 
a careful consideration of the answer 
and the briefs and argument of counsel 
has convinced that no such good defense 
was pleaded. 

Three other objections are made by 
counsel to the proceedings for the de- 
cree. They are (1) that there was 


that the bill be taken pro confesso, (2) 
that there was no evidence offered or 


in- 
monopolies, | 














default of the defendant or order | 
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Writs of 


Habeas Corpus 


Indictment Upheld... 
Despite Admission 


eer 


Part Is Surplusag 


tg 


re 


Valid Demurrer Declared 
Not to Affect Sound Parts’ 
of Charges and Appeal 
Is Dismissed. 

MICHAEL TENEBAUM V. JOHN SNOO 
WARDEN OF UNITED STATES PENITEN' 
ARY AT ATLANTA, GA., Circuit Co 


OF APPEALS, F1IFTN Circuit, No. 3912 
A demurrer having been sustained). 


| a part of an indictment which was sur 
| plussage, which part did not affect othe 


independent allegations, did not rende 
the indictment void, and there was ne 
ground for granting a writ of habe 

corpus held in this appeal, affirming, ; hi 


| order of the District Court, Northern 
| District of Georgia. 


Francis P. McIntire and Thomas FF 


| Walsh (M. H. Bernstein on brief), p 
| peared for appellant; J. W. Henley, 

| sistant United States Attorney, for ap. 
| pellee. 


Before Walker, Bryan and Foster, Cir. 
cuit Judges. 

The full text of the opinion of-the 
court, delivered by Circuit Judge Bryai 
follows: a 

This is an appeal from an order of 
the district court dismissing a petition 
for a writ of habeas corpus and re- 
manding appellant to the custody of ‘ap- 


| pellee as warden of the United ‘Stat 
The inequity they allege is that the 


penitentiary at Atlanta. 


Charge Was Fraud. rrettt 


Appellant was c onvicted upon, .the 
fourth count of an indictment which 
sought to charge him with devising a 
scheme to defraud, and, for the purpose 
of executing such scheme, with the use 
of the United States mail in violation ¢ 
Sec. 215 of the Criminal Code. . 

A demurrer was interposed’ to! ‘that 
count of the indictment upon several 
grounds, among them being one toe the 
effect that appellant’s liability upon cer- 
tain notes was contingent, and did not 
show that his indebtedness was greater 
than he had represented it to be. -That 
ground of the demurrer was sustain 
All other grounds were overruled: ** 

The conviction was affirmed by this 
court, and the ruling now complained 
11 F. (2) 927. 

We are still of opinion, as there stated, 
that what was attacked by the ground 
of the demurrer under consideration was 
surplussage, and that it was so treated 
by the judge at the trial. In effect the 
trial court overruled the demurrer. | 


Previous Case Irrelevant. 


The demurrer ran to the whole fourth 
count of the indictment, and not. to’any’ 
particular part of it. That count“was 


n I : | not amended, nothing was stricken out 
and punish alleged violations of the anti- | 


of it, and therefore the case of Ex parte 
Bain, 121 U. S. 1, relied on by appellant, 
is not in point. 

Under the ruling of the district. court, 
as we have already construed it, the 
fourth count of the indictment contained 
an immaterial allegation, which the Gov- 
ernment was not permitted to prove. 

But. that immaterial allegation does 
not in any way affect other independent 
allegations, one of which was that’ ap- 
pellant falsely and fraudulently repre- 
sented his actual indebtedness to be less 
than it was, Tenenbaum v. United States, 


| 11 F. (2) 927; and as it was not descrip- 


tive of any material allegation it. did 
not render the indictment void, or even 
bad, but is to be treated as surplussage. 
2 Bishop’s Criminal Procedure Sec. 45; 
Bailey v. United States, 5 F. (2) 437. 
The order appealed from is affirmed. 
October 19, 1926. yey 


introduced in support of the allegations 
of the bill, and (3) that “It was  im- 
proper practice to consider the validity 
of affirmative defenses set out ‘in -the 
answer upon a motion to strike.” 

But, first, no objection was made in 
the court below nor was any error as- 
signed because no default was declared 
or because no decree pro confesso, was 
taken, and the defendant is estopped from 
insisting on these objections by the 
facts that he stipulated with the com- 
plainant that the trial and final hear- 
ing of the case upon the merits 
should be on July 16, 1924, thaton 
that date the final hearing. .came 
on, that then the complainant moved 
to strike out the answer “and 
the defendant consented to the hearing 
of that motion at that time without 
notice, and after hearing arguments. 
court granted the motion and allowed the 
defendant an exception; second, it is‘ne 
true that no evidence was introduced in 
support of the averments of the.bill’” 

After the motion to strike out the 
answer had been granted and before the 
decree was rendered the defendant’ stipu 
lated with the complainant in wri 
that the order of May 20, 1924, rs 
served on the complainant by the'Com- 
missioner, that that order had never been 
revoked by him, and that he “has thtéat- 
ened and does now threaten to enférce 
and carry out the same; and that- 
stipulation shall have the same # 
and effect as though the said order’ 
been identified and offered and receiv 
in evidence upon the trial,” and -u 


| that stipulation the court subsequei 


tT wee 


rendered its decree. e 


And third, the objection that ‘it “Was, | 
improper practice to consider the valide 
ity of affirmative defenses set out ii 
answer upon a motion to strike was 
made in the a below, was not ag. | 
signed as error and, if these things had 
been done, the defendant would never, 
theless have been estopped from rest 
upon them by his stipulations. ~ “/”* 

No prejudicial mistake of fact or ert 
of law of the court below bas been die 
covered in the proceedings in this” 
and the decree below is affirmed. +S 

September 13, 1926, ‘At 
+ 
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Commerce 


Finds Iron and Steel 
Exports Increased 
During September 


Department of Commerce 
Also Reports Decrease in 
Imports of Those Prod- 
ucts for the Month. 


The Iron and Steel Division of the De- 
partment of Commerce, in a statement 
just issued on the foreign trade of the 
United States in iron and steel products 


during September and during the first | 


nine months of this year, shows that ex- 
ports have increased while imforts have 
decreased. The chief exports, it is stated, 
are tin plate, welded pipe and steel rails, 
with Canada, Japan, Mexico and Brazil 
the principal buyers. 
are pig iron, steel rails and scrap. 

The full text of the statement follows: 

Exports of iron and steel products 
from the United States in 
were 10,483 tons, 6.1 per cent greater 
than in August. This figure exceeds the 
1926 monthly average of 175,217 tons by 
6,854 tons and is 36,803 tons greater 
than the monthly average for the first 
nine months of 1925. Imports, on the 
other hand, were 6,094 tons below those 
of August, and also were 11,454 tons 
lower than the monthly average of im- 
ports of 96,938 tons for 1926. Imports 


in September, however, were 8,235 tons | 


in excess of the average monthly figure 
for the first nine months of 1925. 


Gains recorded in September, as com- | 


pared with August, took place in a num- 
ber of items, the chief of which were tin 


plate, boiler tubes and welded pipe, black | 


steel sheets, steel bars, rail fastenings, 
wire rods, and hoops and bands. 
gains were offset in part by losses in the 
tonnage of exports of plain structural 
shapes, plates, and galvanized sheets. In 


view of the continuance of the British | 


coal strike the increase in shipments of 
tin plate and black steel sheets is not sur- 
prising—an unusual feature of this 
month’s exports being the shipments of 
899 tons of tin plate to the United King- 
dom direct. The principal items of ex- 
port in September, in order of tonnage 
shipped, were tin plate, boiler tubes and 


welded pipe, steel rails, plain structural | 


shapes, galvanized sheets, steel bars, in- 
gots and blooms, plates, black steel 
sheets, and fabricated structural material. 

Nearly three-quarters of the items on 
the list of exports show gains for the 
nine-month period of 1926 as compared 
with the same period of 1925. Exports 
of black steel sheets have increased 92 
per cent, 59,814 tons more being shipped 
out this year than last. Plain shapes 
recorded the next largest increase (74.9 
per cent), with 51,444 tons more this 
year. Consignments of tin plate gained 
49,593 tons (43.8 per cent); shipments 
@f plates were larger by 27,338 tons (36.2 
per cent); scrap exports increased 20,- 
674 tons (33.3 per cent); steel bars 


gained 18,816 tons (22.8 per cent), and | 


the out-bound movement of fabricated 


structural shapes was larger by 12,568 | 
Exports of pig | 


tons (24.7 per cent). 
iron, ferromanganese, and wire rods, to- 
gether with several other items, show 
decreases, however. 

Canada, as usual, took first place 
among the countries to which iron and 
steel products were sent in September, 
with 68,901 tons or 37.8 per cent of our 
total exports. Of this quantity, one- 
seventh was skelp, one-eighth boiler 
plate, somewhat less than one-eighth tin 
plate, and one-eleventh steel bars. Japan 
continued to hold second place, with a 
total of 13,828 tons or 7.5 per cent, with 
one-quarter of this tonnage being black 
steel sheets, and one-seventh each of tin 
plate and steel rails. Mexico was third 
and received 12,099 tons (6.6 per cent), 
of which tin plate and car wheels and 
axles constituted one-seventh each, and 
galvanized sheets and casing and oil line 
pipe accounted for one-twelfth 
Brazil took the fourth largest quantity, 
9,595 tons (5.2 per cent). of which three- 
fifths was steel rails. 

Imports of iron and steel products into 
the United States in September de- 
creased by 6,094 tons when compared 
with August receipts. This decrease 


amounted to 6.6 per cent of the total | 
largely | 


August receipts and resulted 
from reductions in the importations of 
pig iron, scrap, ferromanganese, hoops, 
iron bars, nails, flat wire, wire 
iron slabs, and ferrosilicon. These de- 


creases were offset in part, however, by | 
increases in the tonnages of rails, steel | 


ingot, cast iron pipe, and structural 
Shapes brought in during the’ month. 
The total quantity of pig iron brought in 


in September amounted to but two-thirds | 


the receipts of that commodity in Au- 


gust, ferromanganese importations were | 
only about one-half those of August, and | 


only four-fifths as much scrap and hoops 
and bands was brought in as in the 
earlier month. Imports of rails, how- 
ever, increased by nearly three-quarters 
when compared with August figures. 
Pig iron contributed the largest ton- 
nage to the total of imports in September 
and structural shapes supplied the next 
largest quantity. Rails and splice bars, 
scrap, cast iron pipe, steel bars, steel 
ingots, hoops and bands, ferromanganese, 
and “other pipes” contributed 
quantities in the order named. 


The chief imports | 


September | 


| 
These 


each. | 


rods, } 


lesser 


Gen. Dalton Would Devote 
Million to Ship Publicity 


Brig. Gen. A. C. Dalton, president of 


just announced that the corporation 
would establish, shortly, a Publicity and 
Advertisement Department attached to 
the Executive Division. It is General 
Dalton’s plan to have this department 
handle, ultimately, all the publicity and 
advertising of the 26 lines operated under 
the Fleet Corporation, and so coordinate 
their distribution of publicity and adver- 
tising as to enable the public to gain a 
comprehensive idea of the movement of 
all Government vessels. 

The proposed budget of the Shipping 
| Board and the Fleet Corporation contains 
an appropriation for only $500,000 for 
advertising in 1927-28, but General Dal- 
ton expects that this expenditure will be 
raised to $1,000,000 at least. He feels 
that this sum is “little enough for lines 
which produce $19,000,000 of revenue a 
year.” 


‘Metal Production 


In Eastern States 
Increased in 1925 





| Gold, Silver, Copper, Lead 
and Zine Output Gained 
11 Per Cent Over 
1924. 


| ment of Commerce, in a statement just 
made relative 
the East in 1925, reports that 
| valued at more than $50,000,000 
| produced in the Southern Appalachian 
region from 1799 to 1925. 
mine production of gold, silver, copper, 
lead and zine in the east in 1925 was 
| $22,068,792, an increase of 11 per cent 
1924. 


to metal production in 


| over that of 
The statement, in full text, follows: 
Production Increased. 
The mention of gold, silver, copper and 


other metals is apt to bring first to mind | 


| the richly mineralized mountain ranges 
of the Western States, but considerable 


amounts of these metals are produced an- | 


nually in the Eastern States. For in- 
stance, more than $50,000,000 worth of 
| gold was produced in the Southern Ap- 
palachian States during the period 1799 
| to 1925. The mine production of gold, 


silver, copper, lead and zinc in the East- | 


ern States in 1925 was valued at $22,- 
| 068,792, which is 11 per cent more than 
the corresponding value in 1924. Of this 
| total value gold represented $40,612, 
silver $73,722, copper $2,957,016, lead 
| $465,798, and zine $18,531,644. The mine 
production of all metals increased in 
quantity and value, and the larger lead, 
| zine and copper mines were operated 
steadily to take advantage of the higher 
prices for those metals in 1925. The 


cent. 
Value Highest Since 1916. 


The value of the output of gold in | derived 


the eastern States in 1925 was the great- 
est since 1916. The increased production 
in 1925 as compared with 1924 was due 
largely to two deep mines, one at Villa 


which has come nearly all the gold pro- 


duced in the eastern States, supplied 70 | tained little copper, the average yield 


| from copper ore was about 1.25 per 


| cent, or 24.9 pounds to the ton; this 
and | 


per cent of the gold in 1925 against only 
| 32 per cent in 1924. Placers yielded 
only $246, siliceous ores $28,045, 
| copper and magnetite ores $12,321. The 
| came from two properties, increased con- 
| siderably, and the recovery of gold from 


| them was $22,927 larger than in 1924. | 


Gold mining in most districts was no 
| more active in 1925 than in 1924, and 
except at two or three properties little 
capital went into development. Mining 
costs are still too high to attract capital 
| to southern gold mines. The most activ- 
| ity in 1925 was in Douglas and McDuffie 
| Counties in Georgia and in Montgomery 
| and Rowan Counties in North Carolina. 
| None of the gold mines in Alabama or 
South Carolina was active. The gold 
obtained in refining copper bullion from 
| Tennessee and Pennsylvania, $12,321, 
was slightly more than in 1924. 

All of the silver produced in 1925, 
except 159 ounces from siliceous ore, 
| was derived from copper ore and pyritif- 
erous magnetite ore. 

Copper Output Gained. 

The value of the mine production of 
copper in the eastern States in 1925 
| Showed an increase of $409,023 com- 
| pared with 1924. All of the output was 


of Canada’s share was scrap and one- 
| seventh was ferromanganese. One-half 
the receipts from France was cast iron 
pipe, while steel ingots constituted one- 
fourth. The Netherlands sent 


| quarter as scrap. India sent nothing but 
| pig iron, and Sweden sent one-third its 
quantity as steel bars. The United 
Kingdom sent more than one-half of its 
consignments in the form of hoops, and 
all the tonnage sent by Cuba was scrap. 


As in each of the last three months 


Germany led, with 29,378 tons, all na- 
tions exporting iron and steel products 
to the United States. Belgium followed 
with 21,309 tons, Canada with 10,854 
tons, France with 9,733 tons, the Neth- 


Chicago, St. Paul, 


September 
1926 


the Emergency Fleet Corporation, has | 





The Bureau of Mines of the Depart- | 

| 
gold 
was | 


The value of |} 


| mills 


+ ing September. 


quantity of ore treated increased 16 per | 


/ vania pyritiferous magnetite ore. 


; | quantity 
Rica, Ga., and one at Reidsville, N. C. : 


The deep and the placer gold mines, from | 
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Mexican Business Said to Be Dull, With Credit 


Germany Restores 
Favorable Balance 


September Exports Exceed Im- 
ports for First Time in 
Four Months. 


In its weekly review of conditions in 
the world markets, the Department of 
Commerce has noted a distinct dullness 
in Mexican business, with bank credits re- 
stricted, petroleum exports on the de- 


cline, and textile markets slow. 
Porto Rican trade, however, de- 
scribed as gradually improving, while in 


is 


| Chile, Brazil and Peru hindrances to trade 


are observed. Good crops in Argentina 
are reported to anticipate increased buy- 
ing. 

From England there is a report of a 
large chemical merger and the resump- 
tion of cotton spinning activities on a 
larger scale. 

Following is the full text of the De- 
partment of "Commerce summary of con- 
ditions in the world’s markets, based upon 
cabled and other reports received during 
the week: 

Canada—A satisfactory 


condition of 


| the wholesale trade and a general im- 


provement of the retail trade of Canada 
over the past week, due largely to an 
increased demand for boots and shoes, 
dry goods and other seasonable appa- 
rel, is reperted. Reports from various 
commercial centers in the Dominion show 
that collections range from fair to good. 

Great Britain—Progress reported 
in negotiations now said to be under 
way looking toward the formation of a 
company to control the four big chemi- 
cal and explosive businesses of Great 
Britain. 

The recent decision ‘of the American 


is 


| Section of the Federation of Master Spin- 


ners to further curtail operations in the 
spinning American cotton (from 
haly-time to one-third time) has been re- 
scinde@d. The reversion to the 24-hour- 
a-week basis was well supported. The 
number of coal miners working on Octo- 
ber 20 was stated to be 234,000. 


| Trade Balance Turns 


In Favor of Germany 
Germany—The German balance of 
trade, which had been unfavorable dur- 
ing June, July and August, again showed 
an excess of exports over imports dur- 
For that month total 
imports amounted to 823,000,000 marks 
while total exports stood at 836,000,000 
marks, leaving a favorable balance of 
13,000,000 marks. Imports of foodstuffs 
totaled 256,000,000 and raw materials 


| 438,000,000. On the other hand, exports 


of finished products reached a total of 
582,000,000 marks. 
Czechoslovakia—Czechoslovak foreign 


| trade for the first eight months of 1926 


three 
copper 
Pennsyl- 
The 
of ore treated to produce 
this copper was 1,611,509 short tons. 
Exclusive of the magnetite ore, which 
was mined for its iron content and con- 


from cooper ore from 
mines in Tennessee and from 
concentrates recovered from 


copper ore also yielded $0.10 in gold 
The copper con- 


about 2.95 per cent copper and a small 
quantity of gold and silver. Copper 
ore directly smelted amounted to 452,- 
864 tons, from which about 11,425,256 


! pounds of copper was recovered. Copper 


and magnetite ores concentrated 
amounted to 1,158,645 tons, which 
yielded 63,441 tons of concentrates con- 
taining 9,398,802 pounds of copper. 

In 1925, as in 1924, the only output 


| of lead in the eastern States reported 


to the Bureau of Mines was made by 
mines in Tennessee and‘ Virginia. The 
quantity of lead recovered was 5,- 
354,000 pounds, or 21 per cent more 
1924. 

Zine In New Jersey. 

Zinc ore mined in New Jersey in 1925 
was 606,177 short tons, in Tennessee, 
tons, and in New York, 47,- 
254 tons. 

All of the zine ore from Tennessee 
and New York went to concentrating 
plants and of the zine ore from New 
390,000 tons was concen- 
In Virginia, 120,459 tons of lead- 


lead and zine concentrates. 

The recoverable zine in the ore mined 
in New York in 1925, was 10,316,000 
pounds, in Tennessee, 32,512,000 pounds, 
and in Virginia, 5,464,000 pounds. 

Further details are given in the Bu- 
reau of Mines publication “Gold, Silver, 
Copper, Lead and Zinc in the Eastern 
States in 1925,” by J. P. Dunlop, which 


| may be obtained from the Superintend- 
- ent of Documents, Washington, D. C., at 


a price of five cents. 


Restricted; Retail Tr 


not only totaled lower values both for 
imports and exports when compared with 
the corresponding period of 1925, but 
also showed a lower favorable trade bal- 
ance for the period or  1,110,000,000 
against 1,413,000,000 crowns. 

On the other hand the trade figures 
for the month of August marked a con- 
siderable improvement over previous 
months. The improvement is due al- 
most wholly to reduced imports, which 
were valued at 920,000,000 crowns, as 
compared with 1,166,000,000 crowns in 
July; at the same time exports increased 
slightly in value from 1,336,000,000 to 
1,363,000,000 crowns. 

Italy—The Milan Chamber of Com- 
merce index numbers for wholesale 
prices registered steady declines during 
the month of September. From 682.3 
at the close of the second week in Sep- 
tember it dropped to 678.7 by the close 
of the third week and at the end of 
the month stood at 673.4. This latter 
index is equivalent to an internal pur- 
chasing power of the lira of about 14.85 
per cent of its prewar value. 

Between June 30, the close of the last 
financial year, and August 31, the 
amount of Treasury bills maturing at 
from three to 12 months, was reduced 
by 1,385,000,000 lire. Further reduc- 
tions in the floating debt were antici- 
pated because of the present deflation 
process. 

The budget surplus at the end of the 
first two months of the present operat- 
ing financial year was in effect 31,000,- 
000 lire more than the surplus recorded 
for the corresponding period of last year. 
This excludes the expenditures which 
were made this year out of the budget, 
such as the allotment of 41,666,666 lire 
per month for the redemption of the 
Treasury debt to the Bank of England, 
and the 20,833,333 lire for railway ex- 
penditures. This latter appeared in pre- 
vious budgets under a special title as 
“capital expenditures.” The item for the 
redemption of the Treasury debt did not 
appear in former budgets. 

Austria—During the latter part of 
September and the first three weeks of 
October, there was a continued moderate 
improvement in practically all commer- 
cial and industrial lines in Austria. The 
situation was somewhat favored by 
stronger franc and lire exchange, as well 
as by the British strike situation. The 
financial position remained satisfactory 
although increased demands in Austria 
and in Hungary for short term credits 
have somewhat stiffened money rates. 


Conditions in Finland 
Continue Favorable 

Finland—Trade conditions in Finland 
during September continued to be favor- 
able. Export trade was normal although 
the favorable balance for the month was 
slightly below that of August. Lumber 
shipments were somewhat heavier. 
Prices in the timber and pulp and paper 
markets were maintained at satisfac- 
tory levels. Financial conditions remain 
easy. 

The cost of living, following a con- 
tinued rise during the past few months, 
showed .a decline of 10 points during 
September, while the other indices re- 

‘mained practically the same. 

On October 24, ratifications of the 
Finnish-Japanese commercial treaty were 
exchanged and this treaty will become 
effective November 1, 1926. 

Denmark—Slowly increasing industrial 
activity, improved conditions in the 
freight market and declining unemploy- 
ment make it apparent that Danish eco- 
nomic life is experiencing a slight turn 
to the better. 

There has been no_ corresponding 
fundamental improvement, however. 
Wages are not definitely settled, unit 
cost of production is said to be too high 
in most industries, taxes and other pub- 
lic charges are claimed in Denmark to 
be burdensome and considerable capital 
is needed. 

Parliament convened on October 5, 
and it will be engaged in formulating 
plans for government assistance in 
numerous fields. Financial problems, to- 
gether with the return of the crown to 
actual parity, and gold redemption prob- 
ably will also be given attention. 

Norway—The sudden appreciation of 
the crown was the major development in 
Norway during the week ended October 
24. It is now only about 1% cents be- 
low par. Practically all bond quotations 
have shown recently an upward trend 
and shares have registered increasing 
firmness. Numerous conversion loans 
have been made during the last few 
weeks and the number of new loans 
floated is also appreciable. 

The unemployment situation is still re- 
ported to be serious notwithstanding the 
settlement of the paper and pulp, and 
margarine industry conflicts. The work- 
ers engaged in latter field have accepted 
an immediate reduction of 12 per cent in 
wages which will be followed by a fur- 
ther decrease of 3 per cent in five months. 
The transport workers have denounced 
the agreement which was to become ef- 
fective on October 31. 

The number of unemployed now ap- 


ade Improves in Canada 


* 
Wholesale Prices 


Are Lower in Italy 


Active Buying in Philippines 
Produces Optimistic Tone 
in Industry. 


proximates 30,000—about twice the total 
of a year ago. 


Palestine—In_ spite of the long slump 
experienced during the past eight or ten 
months in the Tel-Aviv district, some new 
industries are being launched there and 
some of the older ones, particularly the 
textile industries, show indications of 
safe recovery. A_ successful 1926-27 
orange crop is anticipated if normal 
weather continues, estimates placing the 
expected production at 2,000,000 cases, 
as compared to 1,511,000 in the 1925-26 
season. 


During 1925 5,000 dunams of land 
(1,111 acres) have been purchased to be 
planted in new orange groves. Jewish 
immigration is continuing at the same 
rate as in 1925, the total number of im- 
migrants for the first eight months of 
1926 having been 18,077, as compared to 


18,255 in the corresponding period of 
1925. 


Egypt—The government has opened a 
credit of LE 4,000,000 to inaugurate a 
cotton financing scheme and assist the 
small cotton growers. By the new 


scheme advances will be made through | 


the banks on quantities of less than 200 
cantars, the only charge to the culti- 
vator being 4 per cent per annum to de- 
fray warehouse and other expenses. 

The government had been urged to at- 
tempt to check a further drop in prices 
by continuing its policy of purchasing 
cotton, and had been authorized to do 
so by Parliament, but as the government 
already has on hang heavy stocks of 
cotton purchased during the past 18 
months from the planters, and since 
the policy of government purchasing so 
far is said to have proved ineffective, it 
has now been abandoned and the new 


cotton financing scheme adopted as an 
alternative. 


Greek Government 
Burdened With Debts 


Greece—The new government is bur- 
dened by indebtedness incurred not only 
for large quantities of military and rail- 
road supplies but for the purchase of the 
Saloniki-Monastir railroad and for new 


loans as well; namely, the Swedish match 
monopoly loan, the Foundation Company 
loan and the Water Works loan. Solving 
the financial problems of the country is 
said to be the greatest task facing the 
new administration. 

The revived “Tithe” tax, for example, 
is not expected in Greece to bring in 
more than a fraction of the 434,000,000 
drachmas for which it was budgeted. The 
income from pledged revenues is, how- 
ever, increasing and it is estimated lo- 
cally that the floating debt has been re- 
duced by approximately 1,500,000,000 
drachmas since the beginning of 1926. 
The success of the Saloniki Fair, October 
1 to 20, and the active participation of 
Bulgaria there are reassuring elements 
in the situation of the country. 


China—Since the lifting of the Can- 
ton boycott arrivals of ocean shipping 
at Hongkong are rapidly approaching 
pre-boycott figures. Clearances of piece 
goods from Hongkong warehouses are 
also very satisfactory. 


Market reports indicate an average 
crop of cotton in China this year. Crops 
in North Manchuria are above the aver- 
age, although drought and floods have 
reduced the yield in South Manchuria to 
about 80 per cent of normal. A fair 
harvest is anticipated in North China. 

The rice crop in central China is 
below normal, but a better than average 
yield is expected in South China. 

The silk crop in the Yangtze Valley 
is good with business proceeding satis- 
factorily. Prices in some lines have al- 
ready advanced as a result of the drop 
in exchange. Exports from Tientsin 
have improved slightly but are still be- 
low normal. 

Shanghai District: Business condi- 
tions in Shanghai show but slight 
change. The transportation situation 
shows improvement between Shanghai 
and Hankow and between Canton and 
Hongkong. Silk activity has been quite 
noticeable during the past month and 
production for the greater part of Janu- 
ary is reported as sold. 

Low silver and favorable prices of 
American cotton have created interest 
in Canton movements among Chinese 
merchants. The iron and steel market 
in the Yangtze Valley is slow, with the 
exception of the demand for tin plate 
waste, Exports to the United States 
during the first nine months amounted 
to $44,390,00 United States gold, as 
compared to $44,450,000 United States 
gold for the same period of last year. 


To be continued in the issue of 
November 1. 
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Foreign Trade 


Coal Output of Ruhr Miner 
Is 21,000 Pounds Per Day 


The United States Daily on October 19 
published an announcement furnished by 
the Department of Conimerce, dealing 
with the increase in coal production in 
the Ruhr district of Germany resulting 
from the use of modern mining methods. 

The announcement said that in 1925 
“the average daily output per man 
reached 2,100 metric tons.” It was stated 
later at the Department that the an- 
nouncemént should have read ’’metric 
pounds” and not “tons.” 


Lighthouse Service 
Reports on Damage 
Caused by Hurricane 


Coast and Geodetic Survey 
Says Displacement of Buoys 
Necessitates Correction 
of Mariners’ Charts. 


Commissioner George R. Putnam, of 
the Lighthouse Service, Department of 
Commerce, has just announced that dam- 
age caused to lighthouse property by the 
hurricane that swept over Florida in 
September will probably be between 
$100,000 and $200,000, and that a survey 
of the situation discloses no loss of life 
had occurred to persons in the Light- 
house Service. 

The United States Coast and Geodetic 
Survey, Department of Commerce, at the 
same time announced that as a result of 
the hurricane it is busily engaged in cor- 
recting and revising mariners’ chart in 
order that shipping in the Florida area 
be protected against the many 


dangers in the Florida coastal waters. 
The hurricane, it was explained, caused 
many obstructions in the waters, 
blew away beacons and buoys marked on 
the mariners’ charts. ¢ 

In the Miami district a preliminary 
estimate placed the total damage to 
Lighthouse Service at more than $50,000, 
and in the vicinity of Pensacola damage 
to lighthouse property was characterized 
as severe. Several lights in Mobile Bay 
Channel and at points along the Florida 
coast were destroyed, Commissioner Put- 
nam stated. 


may 


Reports Declared Incomplete. 

The full text of the statement follows: 

“No loss of life to persons in the 
Lighthouse Service of the Department of 
Commerce has been reported from the 
recent Florida hurricane, but due to the 
extensive destruction of communication 
facilities and the overwhelming general 
loss of life and property sustained in 
many localities, reports of damage to 
lighthouse property are still incomplete. 

“Slight damage was done to the quar- 
ters at Jupiter Inlet, near Palm Beach, 
and somewhat extensive damage was 
done at Hillsboro Inlet, north of Fort 
Lauderdale and Miami. The light at 
Hillsboro Inlet was kept burning, 
although the vibration of the tower 
caused mantles to break and threw mer- 
cury out of the lens trough. The tender 
‘Ivy’ weathered the hurricane at Miami, 
sustaining damage of, more than $10,000 


to upper deckhouse and small boats, but | 


was able to proceed to sea the following 
day. The range lights for entering 
Miami and the gas and bell buoy at 
Miami Inlet are missing, and a prelimin- 
ary estimate gives a total damage in 
that district of more than $50,000. 
“Mobile Bay Channel Light 10 was 
destroyed and others slightly damaged. 
In the vicinity of Pensacola damage to 
lighthouse property .was more severe. 
The large gas and Whistling buoy at 


Caucus Cut entrance and the gas buoy | 


marking the wreck of the old battleship 
Massachusetts, as well as the can and 
nun buoys marking Caucus Cut Channel 
were set adrift or dragged out of posi- 
tion. Caucus Cut Range Front, Deer 
Point, and Devil’s Point Lights in Pensa- 
cola Bay were destroyed. 

“From present indications it is esti- 
mated that lighthouse property loss will 
be between $100,000 and $200,000.” 


Charts Corrected by Hand. 


The full text of the statement by the 
Coast and Geodetic Survey follows: 

Ever since the Florida hurricane of 
September 18, the Coast Chart Division 
of the United States Coast and Geodetic 
Survey has been a hive of activity. 

The Coast Survey issues charts of the 
United States coast line showing all aids 
to mariners such as beacons, buoys, and 
recently discovered dangers to naviga- 
tion, wrecks, etc. The hurricane caused 
many wrecks and played havoc with bea- 


their positions, thus making -it unsafe 
for mariners to follow the charts. 

The Coast Survey issues thousands of 
charts a month and each chart of Florida 
waters must now be corrected by hand 
before being sent out. This hand cor- 
rection will continue until complete new 
charts are prepared, which may be sev- 
eral months. The Government chart- 
makers are therefore not particularly 
pleased with hurricanes. 





Monthly Reports of Railroad Revenues and Expenses as Reported to LCC. 


Minneapolis & Omaha Ry. 
9 months 


1926 


New York, New Haven & Hartford Railroad. 
September 


9 months 


September 


Pennsylvania Railroad. 
9 months 


September 


Central of New Jersey Railroad. 
9 months 
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| 552 bushels. 
cons and buoys, blowing them far out of | 





Engineers Get First 
Place in Program on 
Waste Elimination 


Edward E. Hunt, Special As- 
sistant to Secretary Hoover, 
Gives Railroads Second 
on List. 


First place on the “Honor Roll’ in the 
program of the Department of Com- 
merce to eliminate waste in industry has 
been assigned to the engineering profes- 


sion. The awards were made by Edward 
E. Hunt, special assistant to Secretary of 
Commerce Hoover, in a recent address 
before members of the New York Section 
of American Society of Mechnical Engi- 
neers. A statement of the Department of 
Justice, Summarizing Mr. Hunt’s re- 


| marks, follows in full text: 


In assigning places on the Honor Roll 
in this work, Mr. Hunt placed the engi- 
neering profession first; the railroads, 
second; the electrical industries, third; 
the automotive industry, fourth; and the 
construction industries, fifth. He took 
the engineers to task for not writing the 
history of their profession as well as 
making it. “Museums and libraries are 
crammed to the roof with records of gen- 
erals, statesmen, artists, actors and cour- 
tezans,” he said, “but where do you find 
comparable space given to the engineer?” 
In his opinion, elimination of waste in the 
future will flag unless the “historical 


| sense” is fostered by the engineering pro- 
| fession and unless engineers care enough 


for their collective good repute to demand 
understanding. He called particular at- 
tenti®n to George Washington who, he 
said, “like many engineers is famous not 
as an engineer, but as a general and a 
‘stateman.” 

Always Hated Waste. 


“T have heard the elimination of waste 
discussed as if it were an invention or 
discovery of the last five years,” he con- 
tinued. “Instead it is the very heart 
and soul of the engineering profession 
from earliest times. The engineer has 
always hated waste and has tried to save 
labor and materials. It would be an hon- 
orable task to tra¢e this effort down 
through the centuries. Such a study 
would indeed be an Outline of the His- 
tory of Engineering, but no one has ever 
undertaken it.” 

Mr. Hunt gave second place on the 
“Honor Roll” in waste elimination to the 
railroads. “There is no way to calculate 
the benefits to the country from their 
evolution,” he said. “In pioneer days it 
cost $9.00 to move a barrel of flour from 
Buffalo to New York; today it costs 64 
cents. Then it took eight days; today it 
takes 36 hours. It used to take six days 
to travel from Philadelphia to Pitts- 
burgh; today the same trip is made in 10 
hours. In 1925 the passenger traffic on 
Class 1 railroads totaled over 35,000,000 
miles. A saving of 2 cents a mile in 
transportation costs over pioneer days, 
results in a total annual saving of over 
$700,000,000 to the traveling public to 
say nothing of the saving of time.” He 
quoted Secretary Hoover as saying that 
the progress made by the railroads in 
waste elimination since the World War 
is probably the outstanding single in- 
dustrial accomplishment of that period. 

Output Is Increased. 

In giving third place to the electrical 
industries Mr. Hunt pointed out that 
during the post-war period, this indus- 
try had increased its output of kilowatt 
hours from less than 40,000,000,000 to 
over 65,000,000,000, its output being 
four times greater than that of 1912 and 
12 per cent greater than in 1924. “The 
quantity of coal used yearly brings out 
in striking manner the increase in effi- 
ciency of electrical generating stations. 
The coal used in 1925 was only 12 per 
cent greater than in 1919, while the 
quantity of fuel oil had actually de- 
clined. In the same period the quantity 
of current generated had increased 78 
per cent. Each unit of fuel consumed 


| now generates at least 43 per cent more 


power than was the case just after the 
war.” 


Mr. Hunt described the automotive in- 


| dustries as the largest of the country’s 


manufactures, saying that the span of 
life of a middle-aged man would cover 
its entire existence. He particularly 
emphasized the fact that while the pur- 
chasing power of the dollar today for 
all commodities entering into the cost 
of living had decreased 41 cents since 
1914, the purchasing power of the auto- 
mobile dollar has increased 16 cents. 
Speaking of the benefits which had ac- 
crued to the farmer, he said that while 
it took 1,482 bushels of wheat to pur- 
chase his car in 1913, it now took only 
In 1913 the value of 17,074 
pounds of hogs was required in ex- 
change for the automobile, while today 


| 7,950 pounds will buy it. 


Turning to the construction industry 
as holding fifth place in his “honor roll,” 
Mr. Hunt described in detail the revolu- 
tionary changes which have taken place 
in the, building arts. “There is no 
doubt,” he said, “that the increased use 
of labor saving machinery has brought 


about an increased output per man com- 


parable with that of other industries.” 


* 


» 


Seaboard Air ‘Line Railway. 
September 9 month® 


1925 
14,340,003 
4,073,055 
19,909,647 | 
2,677,906 | 1,544,957 
3,790,911 | 2,408,623 
8,459,387 | 3,775,116 
15,971,155| 8,273,411 
3,938,492 | 3,551,209 
1,157,336} 456,100 
2,765,273 | 3,094,667 
2,259,290! 2,472;398 
1,841.76] 1,915.91 
80.2 | 70.0 


1926 
5,934,763 
4,568.640 

11,824,620 


1926 1925 
34,546,695 32,650,574 
7,326,705 17,543,861 
44,761,870 42,978,093 
4,206,612 4,694,100 
9,650822 9,110,180 
16,378,871 15,887,056 
31,989,084 31,203,821 
12,772,786 11,774,272 
$,680,165 3,370,996 
9,033,252 8,392,046 
7,922,022 7,280,074 
690.90" 691.76 

71.5 712.6 


1926 1925 1926 1925 
3,861,424 3,856,967 36,174,802 31,675,256 
766,117 1,184,205 9,513,451 8,920,550 
5,102,841 5,489,334 50,154,580 44,985,235 
685,011 772,299 6,580,388 5,801,251 
728,403 891,299 17,647,739 7,361,371 
1,822,648 1,891,420 18,583,718 16,809,643 
3,683,365 3,991,031 37,063,343 33,742,471 
1,419,475 1,498,303 13,091,237 11,242,764 
290,000 237,000 2,610,000 2,138,000 
1,419,476 1,260,457 10.471,210 9,095,344 
1,126,082 1,089461 8,535,939 17,747,406 
16,171.69 3,778.58 39,281.62 3,766.01 
72.2 72.7 73.9 75.0 


1925 
5,823,469 
4,484,027 

11,626,695 
2,663,796 
2,299,020 
3,796,734 
8,281,632 
3,345,043 

422,251 
2,922,452 
2,405,771 
1,918.51 
71.2 


1926 1925 1926 
51,094,086 50,135,407 | 43,377,936 
37,604,064 $7,126,803 | 13,909,937 
99,935,276 97,889,839 | 63,040,729 
13,482,197 12,768,285 | 7,897,948 
20,987,703 20,664,967 | 15,365,924 
34,322.739 34,630,472 | 21,208,735 
73,773,625 72,791,909 | 45,495,795 
26,159,651 25,097,930 | 17,544,934 
4,064,696 3,675,456! 4,076,936 
22,085,926 21,409,825 | 13,443,955 
17,279,240 16,813,488 | 12,329,891 
1,918.29 1,940.89} 10,517.94 
73.8 74.4 12.2 


1925 1926 1925 
41,588,683 363,734,131 340,960,170 
13,193,265 110,912,017 109,194,053 
60,031,150 521,390,880 494,468,246 
7,870,207 67,865,773 61,787,996 
13,147,043 120,420,512 119,752,910 
20,050,323 188,894,161 180,933,343 
43,850,390 404,252,561 388,274,710 
16,186,760 117,138,319 106,193,536 | 
3,433,196 28,418,090 23,930,926 | 
12,719,225 88,521,262 82,056,603 | 
11,213,863 77,077,662 71,112,645 | 

10,507.29 10,517.94 10,507.29 

73.0 ’ 77.5 78.5 


1925 

3,129,463 
953,892 
4,423,109 
533,627 
900,333 
1,668,134 

3,272,281 
1,150,828 
344,221 
806,092 
728,361 
690.90 

74.0 


1926 
4,338,379 
926,791 
5,623,027 
556,207 
1,292,783 
1,832,205 
3,878,170 
1,744,857 
478,312 
1,259,375 
1,164,360 
690.90 

69.0 


erlands with 4,094 tons, India with 3,742 
tons, Sweden with 2,377 tons, the United 
Kingdom with 1,631 tons, and Cuba with 
1,349 tons were next in order. 

One-third of the total of Germany’s 
consignments to the United States was 
pig iron, shipments of rails were slightly 
less and constituted three-tenths of the 
whole, steel bars made up one-tenth, and 
structural shapes one-sixteenth. Of the 
Belgium shipments one-half was struc- | Net after rents 
tural shapes, one-sixth steel bars, and | Aver. miles operated.. 
ene-seventh cast iron pipe. Seven-tenths | Operating ratio 


t 


Freight revenue 

Passenger revenue.... 
| Total incl. other revenue 
| Maintenance of way.. 
| Maintenance of equip't 
| Transportation expen’s 
| Total_exp. incl. other. . 
| Net from railroad... 
| Taxes 
| Net after taxes, etc... 


1,802,832 
446,254 
2,451,565 
259.575 
396,681 
920.271 
1,796,729 
654.635 
126,958 
527,192 
434,189 
1,746.53 
73.3 


1,978,275 
462,797 
2,651,179 
391,577 
444,946 
962,338 
1,915,116 
716,063 
169,998 
544,880 
471,013 
1,841.76 
72.8 


14,176,970 
3,778,486 
19,532,541 
3,060,425 
3,666,559 
8,229,221 
16,025,822 
3,506,719 
992,419 
2,504,591 
2,033,917 
1,820.60 
82.0 


{ 
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Railroads 


Blames Engineman 
For C. R.R. of N. J. 
And Lehigh Wreck 


I. C. C. Report Says Driver of 
Former’s Train Failed to 
Observe and Obey 
Warning Signal. 


Failure of an engineman properly to 
observe and obey signal indications is 
stated in the report of W. P. Borland, 
director of the Bureau of Safety, of the 
Interstate Commerce Commission, as the 
cause of the side collision between two 
passenger trains at the intersection of 

\the tracks of the Central Railroad of 
New Jersey and the Lehigh Valley Rail- 
road at Bethlehem, Pa., September 27. 
The accident caused the death of eight 
persons and the injury of 40. 

The text of the report follows: 

This accident was caused by the fail- 
ure of Engineman Schmidt, of Jersey 
Central train No. 306, properly to ob- 
serve and to obey signal indications. 

Engineman Schmidt said signal 16 was 
displaying a clear indication as his train 
approached the bridge and that it was 
still displaying a clear indication | when 
his engine was within 30 feet of it, not 
going to the stop position until the en- 
gine passed the signal, thus causing it to 
assume the stop position. His state- 
ments, however, were not supported by 
those of any other witnesses, while there 
were 10 witnesses who saw clear indica- 
tions displayed for the movement of Le- 
high Valley train No. 6. ' Tests showed 
that the interlocking plant was so ar- 
ranged that clear signal indications 
could not possibly have been displayed 
for both trains at the same time. 


Time Change Not Factor. 

A change in the time of train No. 306 
at Bethlehem Junction had been made in 
the time table which took effect on the 
day prior to the accident, and under the 
new schedule it should not have left that 
point until 5.53 a. m., instead of 5:48 
a. m., as had previously been the case. 
While the failure of the crew of train 


No. 306 to hold their train at Bethlehem | 


Junction until 5:53 a. m., did not cause 
the accident, the fact remains that had 
the time-table schedule been observed 
the accident would not have occurred. 
There was no derail installed in con- 
nection with the operation of signal 16, 
and the investigation developed that orig- 
inally there had been a derail at this 
point, but that on account of the exist- 
ing physical conditions it was considered 
to be a menace rather than a safeguard 
and for that reason was removed on Oc- 
tober 30, 1922. It is not believed that a 
recommendation for the restoration of 
this derail is in any way warranted. 


Would Move Signal. 


On the other hand although signal 16 
is not well located, from the standpoint 
of visibility, yet if it were located at or 
west of the entrance to the bridge it is 
probable that the rear end of a train 
stopped at the signal would foul the 
Jersey Central main tracks, resulting 
in delay to traffic in the event the train 
was held at that point for any great 
length of time. It does not appear, how- 
overe, that the arrangement as now in 
effect is one which provides the great- 
est degree of safety consistent with the 
operating difficulties presented, and it is 
recommended that all movements over 
this single-track connection be required 
to come to a full stop before passing 
over the Lehigh Valley tracks. 

Engineman Schmidt was first employed 
as a brakeman in 1902, began firing in 
1903 and was promoted to engineman 
in 1907; in June, 1925, he was qualified 
for passenger service and had run over 
the territory in which the accident oc- 
curred since September, 1925. All the 
other employes were also experienced 
men and none of them had been on duty 
in violation of any of the provisions of 
the hours of service law. 


CHANGES 


N me Banks 


The Bureau of the Comptroller of the 
Currency has just announced the follow- 
ing applications to organize, approval of 
an application to organize, and a volun- 
tary liquidation: 

Applications to Organize Received. 

The First National Bank of Burlin- 
game, Calif.; capital, $100,000. Corre- 


—_ 


spondent, R. L. McWilliams, 68 Post St., | 


San Francisco, Calif. 

The* Wheeler National Bank of Inter- 
laken, N. Y.; capital, $50,000; succeeds 
the banking house of O. G. & D. C. 
Wheeler, Interlaken, N. Y. Correspon- 
dent, James K. Wheeler, Interlaken, 
N.Y. 

Application to Organize Approved. 

First National Bank 
Conn.; capital, $100,000. Correspondent, 
Henry H. Adams, Greenwich, Conn. 

Voluntary Liquidation.« 

The First National Bank of Towanda, 

h.ans.; capital, $25,000; effective June 5, 


1~26. Liquidation committee, H. W. Wil- 


son, M. Braley and J. L. Shriver, To- 
wanda, Kans. Succeeded by' the Towanda 
National Bank, Towanda, Kans. 


L. & N. Would Assume 
Debts of Leased Line 


The Louisville & Nashville Railroad 
has applied to the Interstate Commerce 
Commission for authority to assume ob- 
ligation and liability, as lessee, in re- 


| pounds per year to 77,000,000 








* . | 
in Greenwich, | 


| Freight revenue 
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Rate Complaints 
I. C. C. Decisions 


I. C. C. Reduces Frei ghts on Shelled Peanuts 


From Southeast and Awards Reparations 


Chicago, Milwaukee, Cleveland, Canton, Ohio, and Du- 
buque, Iowa, Benefit by Decision. 


The Interstate Commerce Commission 
in an order made public October 29 pre- 
scribed a reduction in freight rates on 
shelled peanuts from the Southeast to 
Chicago, Milwaukee, Cleveland, Canton, 


Ohio, and Dubuque, Iowa, and from 
Nashville to Chicago, effective January 
11 next, on complaint of the United Fig 
and Date Company. 

Reparation also was awarded on ship- 
ments since November 19, 1923. The 
“avd modifies a previous decision in 
which the commission failed to award 
repartion on past shipments. The com- 
mission’s findings are as follows: 

We find that the rates on shelled pea- 
nuts from points of origin in Alabama, 
Georgia, Florida and South Carolina to 
the destinations named below are, and 
for the future will be, unreasonable to 
the extent that the factors thereof north 
of the usual and customary Ohio and 
Mississippi River crossings exceed or 
may exceed the following: 

Chicago, 27; Milwaukee, 30; Canton, 
26; Cleveland, 26; South Bend, 27; 
Dubuque, 32.5. 

Chicago Rate Fixed. 

We further find that the rate assailed 
from Nashville to Chicago is and for the 
future will be unjust and unreasonable 
to the extent that it exceeds or 'may ex- 
ceed 58.5 cents. 

There remains for determination the 
question of the reasonableness of the 
rates in the past and the claim for 
reparation made by complainants and 
interveners. 

The record in this case indicates that 
the important development of peanut 
production in the Southeast has taken 
place since 1916. Between the years 
1916 and 1923 the production in Georgia, 
for instance, increased from 4,000,000 
unds per 
year; Florida’s production in 1923 was 
52,000,000 pounds as compared with 
8,000,000 pounds in 1916. With this 
increase of production there was also 
a marked increase in value, the fig- 
ures showing that one grade of pea- 
nuts increased from $5.68 per 100 
pounds in the year ending in October, 
1921, to $11.10 per 100 pounds in the 
year ending in October, 1924, and that 
during the same period another grade 
increased in value from $3.85 to $9.89 
per 100 pounds. 

Freight Trend Downward. 

During this period of increased pro- 
duction and prices the trend of the 
freight rates was downward. From 
Valdosta to Cincinnati, for instance, the 
applicable sixth-class rate of 62 cents 
in effect prior to June 25, 1918, has been 
replaced by the present proportional 
commodity rate of 51 cents, notwith- 
standing the general increases. The 
rates north of the Ohio River have been 


maintained on the fourth-class basis ex- 


Rate Complaints 


Filed With LC. C. 


The Virginia Coal Operators’ Associa- 
tion requests the Interstate Commerce 
Commission in a complaint made public 
October 29, in Docket 18641, Sub. No. 2, 


to restore parity of rates from the 
Clinch Valley bituminous coal district in 
southwestern Virginia with those from 
the mines on the New River district of 
West Virginia to Washington, D. C., and 
suburban points in Virginia and Mary- 
land. The complaint alleges that sub- 
stantially higher rates now are demanded 
on coal oxiginating on the line of the 
Norfolk & Western Railway in, the 
Clinch Valley district than on coal orig- 
inating in the New River district of the 
Chesapeake & Ohio Railway. 

Other complaints follow: 

No. 18327, Sub. No. 6. Republic Bag 
Co., of St. Louis, v. New York Central 
Railroad et al. Seeks reasonable rates 
on burlap bags from Cleveland, Ohio, to 
St. Louis and claims reparation of 
$248.04. 

No. 18831. Hill-Lawson Co., Inc., of 
Middlesboro, Ky., v. Alabama Great 
Southern Railroad et al. Claim repara- 
tion of $74.53 on carload shipment of 
cocoanuts from New Orleans to Mid- 
dlesboro. 

No. 18832. Aycock-Holley Lumber 
Co., of Jacksonville, Fla., v. Atlantic 
Coast Line. Claims reparation of $44.79 
on carload shipment of lumber from 
Luverne, Ala., to High Springs, Fla., and 
reconsigned to Sarasota, Fla. 

No. 18833. 0. P. Woodcock Co.. of 
Jacksonville, Fla., v. Atlantic Coast Line 
et al. Claims reparation of $7,475 on de- 
murrage charges collected on 254 cars of 
freight at Jacksonville while complain- 


| ant was constructing the American Rail- 


wey Express Company’s terminals and 
buildings on the tracks of the Jackson- 
ville Terminal Company. 

No. 18884. T. J. Moss Tie Co., of St. 
Louis, Mo., v. Baltimore & Ohio Railroad 
et al. Seeks establishment of reasonable 
and nondiscriminatory rates and divi- 


September 
1926 

, 5,071,513 
1,300,709 
6,954,487 
1,200,009 
1,637,338 
2,573,642 
5,782,425 
1,172,062 


Passenger revenue.... 

Total incl. other revenue 
Maintenance of way... 
Maintenance of equip’t.. 
Transportation expen’s. 
Total exp. incl. other... 
Net from railroad 


1925 
5,315,568 
1,832,540 
7,642,841 

902,225 
1,451,356 
2,522,863 
5,247,918 
2,394,923 


cept that material reductions were made 
in the proportional rates from the Ohio 
River crossings to Chicago and Milwau- 
kee on and subsequent to November 
5, 1921. 

During the entire period of important 
peanut production in the Southeast there 
has been brought before us no attack 
upon the rates except in the Kelly Co. 
case, in which division 4 of the commis- 
sion found that the attack.upon the rea- 
sonableness of the rates had not been 
sustained, but made a finding of undue 
prejudice to Cleveland and preference of 
Chicago and Milwaukee, which resulted 
in a reduction of the component from 
the Ohio River to Cleveland. 

This record shows a gradual change 
in conditions with respect. to the trans- 
portation and marketing of peanuts over 
a number of years and a gradual down- 
ward revision of the rate structure to 
meet those conditions, with apparently no 
sufficient dissatisfaction with the general 
rate adjustment on.the part of those in 
the industry to warrant its formal attack 
until the filing of the complaint here be- 
fore us. 

Under these circumstances it does not 
follow that because our judgment and 
that of the carriers as to what will be 
reasonable rates for the future differ, in 
relatively small degree, that the rates 
now,found reasonable would have been 
maximum reasonable rates for a period 
extending back to November, 1921, or 
two years prior to the filing of the com- 
plaint. The point is aptiy covered by 
the discussion in Anadarko Cotton Oil 
Go. Vv. Ay FF. & SS. Fs Ry. Co., 201. C:.S. 
43, 50. 

Rates Found Unreasonable. 

Upon consideration of this record in 
the light of the language used, we are of 
opinion and find that the rates assailed 
have been unreasonable to the extent pre- 
viously indicated since November 19, 
1923, the date the complaint was filed, 
but that they were not unreasonable prior 
thereto. 

We further find that on shipments 
made by the complainants and interven- 
ers from the origin territory named to 
the specific destinations involved on and 
after November 19, 1923, and upon which 
they paid and bore the freight charges, 
they were damaged to the extent of the 
difference between the charges paid and 
those which would have accrued at the 
rates herein found reasonable, and that 
they are entitled to reparation with in- 
terest. They should comply with Rule V 
of the Rules of Practice. 

Proof that the shipments were made 
and charges paid and borne by the com- 
plainants and interveners may be made 
by affidavit unless there is objection, in 
which event the case will be set for 
further hearing. 

An appropriate order will be entered 
and the former report will be modified in 
accordance with the foregoing. 


Authentication Authorized 


Of $500,000 Railway Bonds 


The Gulf, Mobile & Northern Railroad 
has just been authorized by Division 4 
of the Interstate Commerce Commission 
to procure authentication and delivery 
of $500,000 of first-mortgage gold bonds 


of 1950, to be held subject to the further 
order of the commission. 


Missouri Pacific Railroad 
Authorized to Extend 


Division 4, Interstate Commerce Com- 
mission, has approved a report and cer- 
tificate authorizing the Missouri Pacific 
Railroad to construct*an extension of a 


branch line of railroad in Garland Count y 
Ark., from its present terminus at Hot 
Springs in a northwesterly direction 
11.82 miles. . 


sions on crossties and timbers from Ken- 
tucky and nessee to destinations in 
Illinois, Indiana and Missouri. 

No. 18835. Grand Rapids Show Case 
Co., of Grand Rapids, Mich., vy. Ann 
Arbor Railroad et al. Seeks lower rates 
on unfinished furniture from Grand 


Rapids to Long Island City, N. Y., and 
Baltimore, Md. Also claims reparation. 

No. 18836. Blayney-Murphy Co., of Den- 
ver, Colo., v Atchison, Topeka & Santa 
Fe Railway et al. Requests establishment 
of reasonable rates on packing house 
products, from Denver and Trinidad, 
Colo., to points in New Mexico. 

No. 18837. Chicago Venecr Co., of 
Chicago, v. Wrightsville & Tennille Rail- 
road et al. Seeks establishment of the 
two-for-one-car rule to lumber from 
Georgia to California points and claims 
reparation of $139.84. 

No. 18838. Concord Construction Co., 
of St. Louis, v. Chicago, Burlington & 
Quincy Railroad. Seeks reasonable rate 
on ground limestone from Quincy to Cen- 
tralia, Ill., and claims reparation of 
$63.38. 


Southern 
9 months 
1926 1925 1926 
51,085,158 47,257,120 | 15,253,096 1 
17,001,347 15,546.662| 3,584,794 
73,727,184 67,865,427 | 20,646,019 
9,541,405 8,018,888 | 2,379,956 
13,880,173 12,887,411 | 2,683,378 
26,110,964 22,768,125) 6,174,802 
63,047,651 46,769,477 | 12,485,027 1 
20,679,533 21,095,950; 8,160,992 


2 


September 


Banking 


DAILY STATEMENT 


Receipts and Expenditures 
of the 
U. S. Treasury 


At Close of Business Oct. 27. 
(Made Public Oct. 29.) 


Receipts. 


Customs receipts 
Internal-revenue receipts: 
Income tax 
Misc. internal revenue. . 
Miscellaneous receipts ... 
« 


$1,966,724.24 


716,562.17 
1,772,160.34 
576,514.17 


Total ordinary receipts $5,031,960.92 
Public debt yeceipts.... 437,200.00 
Balance previous day 242,561,288.94 

TOC & oo s viv cages... S248, 080, 400.50 

Expenditures. 

General expenditures... 
Interest on public debt... 
Refunds of receipts 
Panama Canal 

Operations in spec. accts. 
Adj. service cert. fund.... 
Civil Service retire. fund. 


$3,459,244.58 
2,486,605.62 
160,891.17 
16,768.78 
474,327.05 
28,523.00 
17,146.36 
Total ord. expenditures © $5,694,852.46 
Public debt expenditures 
chargeable against ordi- 
nary receipts $2,800,000.00 
Other public debt exp..... 178,909.05 
Balance today............ 239,357,188.35 





$248,030,449.86 


Foreign Exchange 


[By Telegraph.) 

NEW YORK, October 29.—The Fed- 
eral Reserve Bank of New York today 
certified to the Secretary of the Treas- 
ury the following: 

October 29, 1926. 

Federal Reserve Bank of New York, 
The Honorable, 

The Secretary of the Treasury. 

Sir: , 

In pursuance of the provisions of Sec- 
tion 522 of the Tariff Act of 1922, deal- 
ing with the conversion of toreign cur- 
rency for the purpose of the assessment 
and collection of duties upon merchan- 
dise imported into the United States, we 
have ascertained and hereby certify to 
you that the buying rates in the New 
York market at noon today for cable 
transfers payable in the foreign curren- 
cies are as shown below. 

Respectfully, 

.0316 
-2379 


Manager, Foreign Department. 
Europe: 
.012114 
| 
| 


Value in U 


Transfers in N. Y. 
Ss 
Dollars. 


Noun buylng 
Rate for cable 


-2658 
4.8474 


Austria (schilling) -14098 
.025210 
.3998 


Belgium (franc) .1390 
Bulgaria (lev) .007291 
Czechoslovakia (krone) .029621 
Denmark (krone) 

England (pound sterling) 

Finland (markka) 

France (franc) 
Germany (reichsmark) 

Greece (drachma) 
Holland (guilder) 
Hungary (pengo) .1760 
Italy (lira) .0438 
Norway (krone) -2491 
Poland (zloty) 1114 
Portugal (escudo) .0511 
Roumania (leu) .005646 
Spain (peseta) 1512 
Sweden (krona) -2671 
Switzerland (franc) -1928 
Yugoslavia (dinar) .017665 
ASIA: 

China (Chefoo tael) ........ 
China (Hankow tae!) 

China (Shanghai tael) 
China (Tientsin tael) 

China (Hongkong dollar).... 
China (Mexican dollar) 
China (Tientsin or Peiyang dol. 
China (Yuan dollar) 

ines (rupee) ....<cccses eee 


6113 
-6006 
-5819 
-6133 
-4671 
4335 
4175 
4171 
-3608 
4894 
-5606 


Japan (yen) 

Singapore (S. S.) (dollar)... 
NORTH AMERICA: 
Canada (dollar) 

Cuba (peso) 

Mexico (peso) . 
Newfoundland (dollar) 


1.001138 
SOUTH AMERICA: 


-999375 
-476833 
998633 


9264 
1863 
-1207 
-9959 


Argentina (peso) (gold) 
Brazil (milreis) 

Chile (peso) 

Uruguay (peso) 


Railroad in Texas Asks 
Permission to Extend Line 


The San Antonio & Aransas Pass 
Railway, a subsidiary of the Southern 
Pacific Company, seeks authority in an 
application just made public by the In- 
terstate Commerce Commission, to con- 
struct an extention from Harlington to 
Brownsville, a distance of 30 miles, in 
Cameron County, Texas. The carrier 
represented that the projected line will 
provide an outlet for 4 rich agricultural 
section on the north side of the Rio 
Grande and an additional outlet for 
Brownsville and adjacent territory, in- 
cluding the port now in process of de- 
velopment at Point Isabel. 


Foreign 
Exchange 


‘YEARLY 
(InpEx 


TODAY’S 
PAGE 
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Finance 


Federal Reserve Banks Increase Holdings 


Of Discounted Bills $45,301,000 in Week 


Consolidated Statement as of October 27 Also Shows Gain 
in Deposits. 


The Federal Reserve Board, in _ its | 
weekly consolidated statement just is- | 
sued, shows that on October 27 holdings | 
of discounted bills by the 12 Federal Re- | 
serve Banks were $41,929,000 more thar 
the total holdings of such paper on the 
corresponding date a year ago. The fig- 
ure for October 27 was $45,301,000 larger 
than on the reporting date of the previ- 
ous week, the week’s increase including 
$23,300,000 by the New York bank, $22,- 
100,000 at Chicago, $8,500,000 at Boston, | 
$6,300,000 at San Francisco and $3,700,- | 





000 at Dallas, while there were declines 
of $6,900,000 at Philadelphia, $5,700,000 
at Richmond and $2,800,000 at Atlanta. 

The ratio of total reserves to deposit 
and Federal Reserve Note liabilities com— 
bined declined one-half of one per cent 
from October 20 to October 27, but a gain 
of 2.1 per cent was shown over October 
28, 1925. é 

Following is the board’s tabulation im 
full of resources and liabilities of the 12 
banks combined for October 27 with com— 
parative figures for the previous week 
and the corresponding date last year, the 


-/statistics being thousands of dollars: 


(In thousands of dollars.) 


RESOURCES. 
Gold with Federal reserve agents 
Gold redemption fund with U. S. Treasury 


Gold held exclusively against F. R. notes..... 1,465,753 


Gold settlement fund with F. R. Board 
Gold and gold certificates held by banks 


POUR OIG TOWNE VOR: bio ck ii cases cdeeis 


Reserves other than gold 


BOE TENRECNE Go OUN Vide dhe Wa wees eens 
Non-reserve cash 
Bills discounted: 


Sec. by U. S. Government obligations... 


Other bills discounted 
Total bills discounted 
Bills bought in open market 
U. S. Government securities: 


Treasury notes 


Certificates of indebtedness............ 


Total U. S. Government securities.... 
CUM WUUNIEIONS 8628 0S 6G eR ade be 


Foreign loans on gold 


Total bills and securities 
Due from foreign banks 


NIETO, TUOUIB 55d. 6.c-cie.6 v)eWein.¥. 8 aie esd 6 2:6 


Bank premises 
All other resources 


MOU TOMMUNOOS. xs beac iiee Srccnts 
LIABILITIES. 
F. R. notes in actual circulation 
Deposits: 
Member bank—reserve account 
Government 
Foreign bank 
Other deposits 


Total deposits 
Deferred availability items 
Capital paid in 
All other liabilities 


Total liabilities 


Ratio of total reserves to deposit and F. R. note 


liabilities combined 


Contingent liability on bills purchased for foreign 


correspondents 
* Revised figures. 


—a 


| Summary of I. C. C. 


Rate Decisions 


The Interstate Commerce Commission 
made public, on October 29, decisions in 
rate complaints which are summarized as 
follows: 

By the Commission on reargument: No. | 
15410, United Fig & Date Company et al. 
v. Atlantic Coast Line Railroad Company 
et al. Decided October 11, 1926. Rates 
on shelled peanuts, in carloads, from 
points in Alabama, Florida, Georgia, and 
South Carolina to Chicago, Ill., Mil- 
waukee, Wis., Canton and Cleveland, | 
Ohio, South Bend, Ind., and Dubuque, 
Iowa, and from Nashville, Tenn., to Chi- 
cago, found unreasonable. Reparation 
awarded. Former report, 101 I. C. C. 138, 
modified. 

By Division 1: No. 16282, McEwing & | 
Thomas Clay Products Company et al. v. 
Chicago and Eastern Illinois Railway 
Company et al. Decided October 15, 1926. 
Rates charged on brick shipped since July 
1. 1923, from Albion, Ill, to St. Louis, 
Mo., and other destinations, found appli- 
cable. Complaints dismissed. 

By Division 3: No. 10819, Charles K. 
Parry & Company v. Black Mountain 
Railway Company, Director General, et 
al. Decided October 15, 1926. Complaint 
alleging overcharges on shipments of 
lumber in carloads from points in North 
Carolina to various destinations dis- 
missed for lack of sufficient proof. 

No. 15339, Jackson Traffic Bureau for 
Jackson Fertilizer Company v. Alabama 
& Vicksburg Railway Company et al. De- 
cided October 15, 1926. Rates on ferti- | 
lizer and fertilizer materials, in carloads, | 
from Jackson, Miss., to destinations in 
Arkansas and Louisiana found not un- 
reasonable or otherwise unlawful. Com- 
plaints dismissed. 

No. 16710, W. I. Frank Produce Com- | 
pany et al. v. Director General, as Agent, 
Los Angeles & St. Lake Railroad Com- 
pany et al. Decided October 8, 1926. 
Charges assessed on shipments of mixed 





Pacific Co.—Pacific System. 
9 months 

1926 1925 
113,428,053 107,026,369 | 
31,873,390 32,652,716 | 
159,586,436 154,103,496 | 
23,022,956 21,553,211 | 
25,913,047 25,446,084 
51,523,751 55,281,485 | 
110,913,121 172,404,840} 4,610,746 
48,673,315 41,698,656 | 1,761,069 


1925 
5,467,097 
3.670.161 
0,744,124 
2,206,566 
2,536,109 
6,738,562 
2,562,584 
8,181,540 


1926 
5,104,631 
815,191 


1,085.738 
1,006,065 


6,371,815 


2,178,318 


September 


Wabash Railway. 
9 months 
1926 1925 
42,163,818 
6,984,657 
52,862,556 
7,904,545 
9,320,873 
19,509,270 
39,818,011 
13,044,545 


1925 1926 
4,707,365 
860,156 
5,997,619 
989,717 
997,216 
1,994,367 
4,251,669 
1,745,950 


7,401,934 | 
9,300,002 
18,715,795 | 
38,475,855 | 
12,428.67 | 


| Ogden, Utah, found applicable and not 


| al. 


40,279,988 | 11,211,859 

6,984,824 | 2,281,883 
50,904,532 | 14,770,124 
2,082,768 
2,277,974 
4,613,606 
9,673,153 
5,096,971 


Oct.27,’25 
1,377,127 
47,770 


Oct.27,'26 
1,411,623 


Oct.20,'26 
1,409,541 
51,568 


1,461,109 
*745,617 
619,140 


1,424,897 
716,589 
641,063 


727,545 
630,029 





*2,825,866 
128,928 


ivbbws 2,823,327 
130,750 


2,782,549 
110,514 





*2,954,794 
54,926 


2,893,060 
52,932 


2,954,077 
52,841 


293,285 
296,709 


290,035 
296,587 


316,185 
315,738 


589,994 
328,717 


586,622 
292,824 


631,923 
307,541 
56,020 


248,477 
20,260 


46,611 
135,901 
117,662 


324,757 
. 3,220 


300,174 
$0 658 2,500 


OTS 


1,188,910 
650 
807,680 
60,039 
13,561 


1,242,138 
650 
693,558 
60,047 
13,752 


1,250,087 
640 
684,027 
61,557 
18,120 


5,017,063 5,080,560 4,960,425 


1,730,511 1,694,771 
2,227,212 
88,670 
12,071 
19.311 


2,216,896 
38,546 
8,258 
17,431 


2,257,556 
727,440 
124,002 
220,310 

21,419 
satiated. 

5,080,560 


2,297,264 
617,350 
116,602 
217-837 

16.599 


2,281,131 
638,465 
124,392 
220,310 

22,254 


5,017,063 4,960,423 


T4.1% 


2,853 36,849 


vegetables, in carloads, from industries 
on the Atchison, Topeka & Santa Fe amd 
Pacific Electric Railroads at Los Angeles 
Calif., and destined to Salt Lake City amd 


unreasonable. Complaint dismissed- 

No. 16883, Crown Willamette Paper 
Company v. Southerm Pacific Company et 
Decided Octcber 8, 1926. Rate 
charged on pulp wood, in carloads, from 
Reedsport, Oreg., to Camas, Wash., found 
not unreasonable. Complaint dismissed. 

No. 17090, Heinze Electric Company v. 
Boston and Maine Railroad et al. Decided 
October 8, 1926. Reparation denied on 
shipments from Lowell, Mass., to inter- 
state destinations of electric automobile 


_ horns, in carloads and less than carloads, 


which moved prior to the general reduc- 
tion in classification ratings thereon. 
Complaint dismissed. 

No. 14234, Parlor 
turers’ Association v. Ann Arbor Rail- 
road Company, et al. Decided October 
12, 1926. Upon further hearing, find- 
ings in original report, 931, C. C. 506, 
that the carload rating on set-up wooden 
chair and lounge frames, loose of in 
packages, in official classification was not 
unreasonable or otherwise unlawful, amd 
prescribing two and one-half times first- 
class for less-than-carload shipments, in 
boxes or crates, in official classification, 
affirmed. , 

No. 16729. Southwestern Milling Com- 
pany v. Atchison, Topeka & Santa Fe 
Railway Company, et al. Decided Octo- 
ber 8, 1926. Tariff rule published in 
compliance with a legislative enactment 
of the State of Missouri under which 
carload shipments of grain and grain 
products moving intrastate from Kansas 
City and St. Joseph, Mo., to other points 
in Missouri are permitted to be stopped 
in transit for the purpose of partly un- 
loading found reasonable for interstate 


Frame Manufac- 


| application on shipments from Kansas 


City, Kans., to points in Missouri, amd 
failure of defendants to apply said tariff 
rule to such interstate shipments found 
unduly prejudicial. Undue prejudice or- 
dered removed. 


Monthly Statisties of hl Earnings and Expenses as Reported to I. C c, 


Atlantic Coast Line Railroad. Chicago, Burlington & Quincy Railroad. 


September 


9 months 
1925 1926 1925 
11,311,825 87.353,623 985,686,945 | 
2,345,416 18,470,429 18,927,966 | 
14,979,243 117,487,674 115,933,612 | 
1,857,469 16,540,870 14,381,240 } 
2,840,952 22,869,243 25,048,243 
4,498,006 39,616,126 40,417,959 
9,878,044 85,179,020 86,113,860 | 
5,101,199 32,8083;654 29.819,752 | 


1926 
5,793,491 
1,987,752 
8,623,204 
1,207,615 
1,572,678 
2,460,202 
5,687,373 
2,935,831 


Increase Recorded 
By Retail Trade in — 
Sales for September | 


Federal Reserve Board Re 
ports Gains by Depart- 
ment Stores and Mail 
Order Haiisés. 


The Federal Reserve Board announced 
October 29, im a statement based on re 
sults of a survey of retail trade in Sep- 
tember, that sales were larger than for 
the corresponding month of 1925. 

Department stores reported sales 7 
per cent in excess of those for September 
a year ago. For the nine months endéd 
with September sales averaged 4 per 
cent larger than for the corresponding 
period of 1925. 

Mail order houses reported about 4 
per cent increase in September business 
and for the nine-month period an in- 
crease of 8 per cent. 

The full text of the statement follows: 

Sales of retail stores in September 
reflected the seasonal expansion in trade 
that usually begins in the early autumn 
and sales Were generally larger than in 
September of last year. 


Sales of department stores reporting 
to the Federal reserve system were 
about 7 per cent larger than a year ago, 
and those Of mail-order houses were 
about 4 per cent larger. For the nine 
months ending in September department 
store sales averaged 4 per cent larger 
than in the Corresponding period of 1925 
and those of mail-order houses were 8 
per cent greater. 


Gaims In Many Lines. 


Larger sales of department stores in 
September of last year were reported in 
all sections of the country, but the 
largest increases, ranging from 6 per 
cent to 11 per cent, were im the New 
York, Cleveland, Chicago, St. Louis, Dal- 
las and San Francisco reserwe districts. 
Increased sales over last September were 
distributed among most lines of mer- 
chandise. 

The largest increases were shown in 
departments _ selling furs, ready-to- 
wear, gloves, women’s skirts and coats, 
infants wear, books and stationery, and 
musical instruments and radios. The 
principal declines were reported for de- 
partments carrying silks amd _ velvets, 
woolen dress goods, women’s suits, and 
Sweaters. 

Inventory Increased. 

Inventories of department stores were 
increased im September and at the end 
of the month were in about the same _ 
volume aS @ year ago. Statistics re- 
ported froma 45 separate departm 
indicate that inventories were smaller ~ 
at the end of: September than a year 
ago in 29 departments and larger in 16 
departments. 

As a result of the larger increase in 
sales and a smaller growth in stocks 
than usually occur in September the 
rate at which stocks were turned over 
was faster than in September of last 
year and for the nine momths ending 
with September the rate of* stock turn- 
over was 3 per cent higher than in the 
corresponding period of last year, 


Approval Given by I. C. C. 
To Train Control System 


Installation of the automatic control 
system of the Union Switch and Signal 
Company On the third subdivision of the 
Wyoming Division of the Union Pacific 
Railroad has been approved by the Inter- 
state Commerce Commission in an order 
by Division 1, composed of Commission- 
ers Esch, McManamy and Taylor. Cer- 
tain requirements are prescribed by, the 
Commission with respect to the appara- 
tus. The installation inspected and tested 
by the Commission was completed Feb- 
ruary 1, 1926, and extends from North 
Platte to Sidney, Nebr., a distance of 
123 miles of double track. There are 34 
locomotives equipped. The installation 
is a continuation of the system installed 
between Sidney and Cheyenne, Wyo, 


I. C. C. Suspends Proposed 
Schedules on Carrots 


By an order just entered in Investiga- 
tion and Suspension Docket No~ 2782, the 
Interstate Commerce -Commission has 
suspended from October 25, 1926, until 
February 22, 1927, the operation of cer- 
tain schedules as published in Supple- 
ment No. 2 to Illinois Central Railroad 
Company’s, and the Yazoo and Missis- 
sippi Valley Railroad Company’s tariff 
CC. No. 7063. 

The suspended schedules propose to 
increase the estimated weights on car- 
rots from stations on the Illinois Central 
R. R. and the Yazoo and Mississippi Val- 
ley R. R. in Louisiana and other South- 
ern States to Northern, Eastern adhd 
Western destinations. 


Michigan Central Railroad. 
September 9 months 
1925 1926 1925 
5,453,966 49,367,046 45,923,610 
1,977,541 16,437,205 15,717,971 — 
8,297,265 12,753,016 68,140,666 
985,745 8,681,931 8,102,000 ” 
1,435,503 13,730,384 18,029,369 
2,336,863 22,557,674 21,671,168 
5,096,005 49,116,229 4 ‘ 
3,201.260 23,636,787 


spect of the bonds and other obliga- 
tions of the Cumberland & Manchester 
Railroad, which the commission has re- | 
cently authorized it to lease. These 
bonds and notes amount to $606,000. 


575,000 
595,377 
718,998 
4,930.72 


700,000 
1,694,566 
1,752,111 

4,899.71 
68.7 


4,975,000 4,700,000! 1,655,571 
15,694,950 16,383,814  6.502,857 
13,567,530 15,087.470  6.060,628 


1,118,757 8,669,215 7,944,122 | 
3,979,507 23,602,128 21,850,349 | 
3,614,587 21,262,670 19,431,360 
9,399.19 9,404.21 9397.73 
65.9 72.5 14.3 


589,717 
2,344,798 
2,325,332 

1,871.32 

66.0 


575,417 4,655,764 
2,622,972 18,966,971 
2,569,379 18,030,340 

1,862.23 1,871.32 

614 67.5 


1,817,986 
6,361,500 
5,742,980 


2,212,733 
10,210,440 
7.733.898 , 


1,179,305 
3,914,071 
3,556,703 


12.980,049 12,687,173 | 296,850 
35,652,545 28,997,551{ 1,460,976 
33,129,551 26,875,834 | 1,218,723 
4,927.57 4,886.10 834.70 8,720.47 8,767.46 8,721.72 | 2,524.20 2,524.20 2,524.20 2,524.20 9,404.21 
71.9 68.9 | 60.5 60.6 69.5 72,9 72.4 70.9 75.3 75.6 65.5 
<Other tables of railroad earnings and expenses will be found on Pages 4, 5 and 8 of this issue) 


272525 
1,473,280 
1,201.05 


251,425 
10,522,415 
8,092,470 


Net after taxes. ete... 
Net after rents 
Aver. miles operated.. 
Operating ratio 
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Decision States Invention, to 
Be Useful, Must Effect 
Result for Which 


Designed. 


Powstl, ALVA L., BoaRD OF Ex-A MINERS, 
PATENT OF FICE, No. 12530.. - 


Patent No. 1604604 was issued to A.L. 
Powell, October 26, 1926, for an improve- 
ment in “mechanical movements”’ upon 
application, Serial No. 594384, filed Feb- 
ruary 15, 1919, the applicant’s machine 
comprising a sun and planet gearing 
for changing speed of transmission from 
a high speed pulley and its shaft to a 


low speed pulley mounted to rotate on | 


the shaft of the high speed pulley. 
The Board of Examiners, G. R. Ide, 


E. §, Henry and S. F. Smith, on appeal | 


No. 12530, om March 31, 1926, reversed 
the examiner’s rejection of certain 
claims on the references and sustained 
the rejection of other claims as failing 
to comply with R..S. Sec. 4889". 

Evans A. Powell, Adm. appeared for 
appellant. 

The full text of the Board’s 
follows: ; 

Appeal F'rom Claims Rejected. 

This is an appeal from the action of 

the examiner finally rejecting claims 1 


decision 


29498) 


DEeMENT, Isaacs S., EX PARTE; DECISION, 

COMMISSIONER OF PATENTS. 

Patent No. 1603326 was issued to Isaac 
S. Dement October 19, 1926, for a com- 
puting machine on application, Serial No. 
| 164214, filed July 3, 1903. 

The rejection of certain claims of the 
application by the Board of Examiners 
on the ground of estqppel by ‘reason 
of applicant’s previous participation In 
an interference with Hopkins and his 
| present assertion of a claim to an inven- 
tion Hopkins had when the applicant 
deliberately omitted to assert his claim 
when Hopkins was present, was affirmed 
by . Assistant Commissioner F, W. H. 
| Clay, the full text of whose, opinion 
| follows: ‘ 
| (Carl Beust and R. C. Giass appeared 
for applicant.) 

The applicant appeals from an affirm- 
| ance by the examiners-in-chief of the 
| rejection of certain 12 claims to a com- 
| puting machine, sufficiently illustrated 
| by the following: 

| “90. In a calculating machine, the 
combination with two groups of totalizer 
wheels, of means under control of the 
| operator for transferring the number 
| registered in either group to the other. 
“21. In an adding and listing machine, 





| 
| 
| 


| the combination, with means for listing 


a series of items and accumulating the 


to 24, inclusive, of which the following | total: thereof, and means for printing 


will serve as examples: 


1, Means for advantageously and effi- | 


ciently utilizing the rotational movement 
of a driving member to operate a driven 
member, comprising an arrangement of 
elements including planetating members, 


an orbit member, a sun gear, and a planet | 


carrier, the latter being the driven mem- 
ber, the combination therewith of an 
element for operatively conmecting a 
planet to the carrier, the axis of which 
element is approximately coincident with 
the pitch circle of the gear comstituting 
the above referred to orbit member. 

2, In motion transmitting nmaechanism | 
of the type described utilizing members | 
having planetary movement with ref- | 
erence to an orbit gear, an element ar- 
zanged to be actuated rotatively by said 
members in the most efficient. manner, 
the operative connection between said 
element an dthe members, comprising 
rotatable bodies whose axes are spaced 
from the axes of the members. 


Device is Described. 

3. In a device for transmitting rota- | 
tional movements of bodies of the type 
wherein planetating members, a sun 
gear, an orbit gear, anda planet carrier | 
member are employed; the combination 
therewith of means for operatively as- 
sociating the planetating members with 
the planet carrier, said means together | 
with the planetating members being ef- | 


«fective in a manner similar to the mode | 


of operation of a lever, the fulcrum of | 
which is nearly coincident with its ful- 

crum, thus giving an enormous moechan- | 
ical advantage. 

5. A driven element, means fOr operat- | 
ing said element giving it a rotary move- | 
ment, a member operatively associated 
with the driven element at a point dia- 
metrically opposite to the poimt on the | 
driven element at which power is applied 
thereto, the point at which the resist- 
ance to the rotation of the driven ele- 
ment is effective being substantially co- | 
incident with the point of association of | 
said member with the driven element. | 

Gives Rotary Movement. 

10. A driven element, means for actu- | 
ating said element giving it a rotary | 
movement, a member operatively asso- 
ciated with the driven element at a point 
diametrically opposite from the point on | 
the driven element at which power is ap- | 
plied thereto, the point at which the re- | 
sistance to the rotation of the driven | 
element is effective being substantially | 
the same distance from the axis of the | 
driven element as is the point of asso- | 
ciation of said member with the driven | 
element. 

11.An arrangement of elements for 
\transmitting rotary motion imeluding a 
planet gear, a planet cartier, and a mem- 
ber associating said gear and said car- 
rier having its axis extending through 
the pitch circle of said gear. 

The references relied upon are: 

Grist, 444592, January 13, 1891; 

Fast, 1217427, February 27, 1917; 

Fast, 1299156, April 1, 1919. 


Gearing is Explained. 

Applicant’s machine comprises a sun 
and planet gearing for changing speed 
of transmission froma high speed pulley 
and its shaft to alow speed pulley 
mounted to rotate on the shaft of the | 
high speed pulley. The high speed pul- 
ley shaft (1) carries a sun gear (5) 
meshing with planetary gears 
gaging with an internal gear rim fixed 
against rotation. 
are provided with flanges 
ing rolling contact with planetary rol- 
lers (9) carried on axes extending 
through the 
tary gears and orbital gear rim. The 
axes of the planetary rollers (9) are 


carried at the opposite ends of the diam- | 
slow speed pulley (7) | 


eter of the 
whereby, applicant alleges, a maximum 
leverage is 
pulley (7). 


acknowledged by the applicamt to be old 


in the prior art and the applicant bases | 
his claims wpon the combinations where- | 
by the motions of the planetary gears of | 


a sun and planet gear mechanism is 
transmitted by a novel construction to a 
driven pulley mounted to rotate coaxi- 
ally with or upon the axis of the sun 
gear which drives the planetary gears. 
Examiner's Answer Quoted, 

The claims. stand finally rejected on 
the ground that they are drawn to a 
o_o which lacks utility im view of 
the prior art as represented by the 
above cited patents. 


hection between the planetary gears and 


‘ 


| rotatable body 


(6) en- | 


pitch circles of the plane- | 


suth total at the end of the series and 
clearing the machine, of a supplemental 
accumulator, means for transferring to 


| said supplemental accumulator the totals, 


of the several series of items as said 
totals are printed at the ends of the re- 
spective series, so as to thereby accumu- 
late upon said supplemental accumulator 
a grand total of all of the items in the 


| several series, said means set for such 


prior to the operation which prints the 
transferred total, and means for print- 
ing such grand total from said supple- 
mental accumulator. 

Accumulator Control. 

“30: In a calculating machine, the 
combination of a plurality of sets of ac- 
cumulators, a key mechanism whereby 
any one or any number of the accum- 
ulators may be caused to register one 


!or more numbers at a time, and auto- 


matic means whereby the accumulations 
on one set of accumulators may be con- 
the driven element the examiner in his 
answer states: 

“Applicant has discarded this form of 
connection and substituted therefor an- 
other of radically different form compris- 
ing the flange 10 on the planets and 
coacting rollers 9 on the driven ‘element. 
The motive for this change is derived 
from an erroneous idea that an increased 
leverage between the power and load is 
obtained by moving the coupling from 
the normal axis of the pinions to a point 
farther from the axis of the power 
shaft. * * * The proposition does 
not involve a question of leverage at all, 
but merely a rotary coupling for causing 
two members to rotate in unison. 

“‘With the failure of all reasons for the 
change applicant has made and the fail- 
ure of new or improved results due such 


| change, it is the opinion and holding of s i 
| or demand, the judgment in the prior | 


the examiner that applicant’s claim of 
patentability for such structure should 
also fail since an arbitrary change in a 
prior art structure merely for the pur- 
pose of creating a difference is not suf- 
ficient to support a claim of patent- 
ability.” 
Defines Usefulness. 

To be useful in patent law the inven- 
tion must be capable of use to perform 
the operation for which it was designed 
by the inventor or to the effect the re- 
sult for which it was designed. It must 
not be contrary to law or public morals. 
Comparative utility is not, to be consid- 
ered as the only question upon which 
ing applications for patents. If the claims 
in applications for patents. If the claims 
comply with the requirements of Section 
4888 of the Statutes and the construc- 
tion is new and useful and discloses more 
than mere mechanical skill over the art 
the first inventor is entitled to a patent 
whether it appears to possess greater or 
less utility than the prior art. 

The term “radically different” as ap- 


' plied to applicant’s coupling by the ex- 
aminer in his answer to the appeal would 


seem to indicate that the thing is new 


| and discloses invention. 


Two Claims Sustained. 

Considering the claims in their numer- 
ical order, we consider the claims 1 and 
2 to be patentable in view of the prior 
art disclosed in the patents to Grist, 444- 
592, Fast, 1217427 and Fast, 1299156, 
none of which discloses a planet or 
9 between the driven 
member 7 and the planetating member 6. 

Claim 3 is so indefinite and obscurely 


} expressed that its meaning is not under- 
The planetary gears | 
(10) afford- | 


stood and the construction sought to be 
specified is not stated in accordance with 


Section 4888, and should be rejected. 
Claim 4 should be allowed for the same 
reasons as Claims 1 and 2. 
Claims 5 and 10, inclusive, should be 
rejected for the same reason as Claim 3. 
Rule 139 Is Cited. 


j 
} 


| 
| 
| 
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| 


| conditions. 
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Infringement 


Computing Machine Patentls Granted - 
Isaac S. Dement, But Some Claims Fail 


Rejection on Ground of Esto ppel Ruled by Commissioner 
of Patents Because of Applicant’s Former Silence. 


trolled by the accumulations on another 
set of accumulators. 


ae 


The rejection was based on estoppel 
by reason of this applicant’s having been 
in a certain previous interference with 
one Hopkins. It 
plain the nature of the invention in de- 
tail, but only in so far as necessary to 
compare the claim now advanced by the 
applicant with the claim he did advance 
in the prior contest, or should have ad- 
vanced therein under the circumstances. 

The case is already very complicated 
and involved and I think it will not bet- 
ter matters to recite all the facts and 
The simple and sufficient 
fact seems to be that Hopkins fought 
through with the applicant Dement a 
certain interference over a certain in- 


| vention and beat him; for justice’s sake, 
| and for stability of decision, the appli- 


j 
' 


i 
| 


‘ 


cant must, so to gpeak, stay beaten; he 
may not now arise ahd try it again. 

As to whether in fact the subject- 
matter of the previous contest with Hop- 
kins is the same matter now sought to 
be patented by Dement it is at least cer- 
tain that Dement knew what Hopkins 

ad, from his participation in the 
vious Dement v. Hopkins v. Peters in- 
terference, No. 27793, and as he also 
knew what he himself said, it was his 
duty, if he considered himself the first 


inventor of anything Hopkins was claim- 


ing, to then insist upon contesting with 
respect to that matter. The mere! fact 
that he could not make a certain claim 
4 already found in thay previous inter- 
ference by way of his application of 1904 
which was there involved, makes no dif- 
ference; for he obviously could have 


| made the claim in this present applica- 


tion of 1903, and could have insisted 


| upon involving this application im the 


interference. In short, if he was going 


| to insist upon his right to the claims 


now appealed, he should have insisted on 
them at a time when others who were 
interested in the question could be heard 
against his assertion of right thereto. 


| By quietly subsiding when it was ruled 





| The winner 


| that his claim 4 (now claim 20) 
| not be predicated upon his 1904 appli- 
| cation, he gave his opponent Hopkins 
| reason to assume that he could not ad- 


| seeks to maintain 
' : 
| cation. 


|; now 


| terference. 


| the defeated 
| could come after the settling of the in- | 
| terference and assert another claim to the 
| same thing, that would dominate the es- 
| sential machine upon which he was de- 


could 


vance that claim at all. Yet he now 


Basis of Estoppel. 
If, as the applicant now contends, 


| Hopkins has been found not to have in- 


vented what was involved in the pre- 


vious interference until after the ap- 
| plicant filed his present application on 
| July 3, 1902, that is all the more reason 


why the applicant should not have stood 


by and seen Hopkins prevail on the basis | 


of error which, by a timely assertion o 
his own claim, he could have prevented. 
Such injury to the opposing party is 
the very basis of estoppel. 

It appears indeed that there is some 
difference between the subject matter 
claimed and the subject matter 
which was the issue of the previous in- 
And it is, of course, well 
settled in the general case that, as stated 
in Cromwell v. County of Sac, 94 BU. S., 


| 351, “where the second action between 


the same parties is upon a different claim 


action operates as an estoppel only as to 


| those matters in issue or points contro- 
| verted, upon the determination of which 
| the finding or 


| * * # 


verdict was rendered 


to thg point or question actually liti- 


| gated and determined.” But the peculi- 


arity of the interference proceeding is 


| that this principle must be applied in 


view of the condition that the issue in 
an interference is not merely a claim 
which is distinct and separable from 
other claims which are or may be made 
on the same disclosure. The contest is 
over an embodied invention, not a tech- 
nical claim. If the condition were that 
party in an interference 


feated in the interference, it would make 
the interference contest settle nothing. 
of the interference would 
have won nothing but an empty form of 
words, and he would still hold uncertain 
title to the thing of which he had shown 
himself the prior inventor. 
Mechanism in Dispute. 

The applicant says that the issue of 
the previous interference with Hopkins, 
in which Hopkins prevailed, was a mech- 


| anism by which the total standing on one 
| totalizer device could be transferred, in 


| whereas the present invention 


| the provisions of the Revised Statutes, . 


| Claim 11 is specifically for the coupling | 
imparted to the slow speed | 


mechanism between the planetary gear- | 


to be novel and the claim is allowable. 

Claims 12, 13 and 14 should be re- 
jected with claim: 10, which we regard 
as unpatentable as not complying with 
Section 4888. 

Claims 15 and 16 are regarded as al- 
lowable for the same 
1 and 2, 

Claims 17 to 24 should be rejected as 
not complying with Section 4888. 

The decision of the examiner is re- 
versed and Claims 1, 2, 4, 11, 15 and 16 
are allowed. 


We recommend further rejection 


of Rule 139, as not complying with Sec- 
tion 4888 of the Revised Statutes. 


of 
Claims 3, 5 to 10, inclusive, 12, 13, 14 and 
| 17 to 24, inclusive, under the provisions 
After describing thé old form of con- 


| ing and the driven pulley which appears | 
The sun and planet gear mechanism is | 


reason as Claims | 


one direction only, to another totalizer; 
is nar- 
rower and, as appears most plainly from 
the above claim 20, requires that the ma- 
chifle may transfer a total from either 
totalizer-to the other totalizer. It is 
this latter invention which he says was 
not contained in his application of 1904 
involved in that interference. It appears 
that there was afterward another inter- 
ference between Hopkins and Peters 
alone (No. 31745), which did have as the 
issue the claims 20 to 28 which the ap- 


plicant is now asserting in this his 1903 | | 
| the case is not parallel with the Curtis 


application, but the applicant was not 
permitted to enter that interference be- 
cause his 1904 application did not have 
that invention. As to why he did not 
pursue the naturally expected course and 
insist upon involving his present 1903 
application and thereby get in the Hop. 
kins vs. Peters interference, he seems to 
argue that he “‘not being a party to this 
interference is not chargeable with 
knowledge of them, and he says that it 
was not until 1910, when certain motions 
to shift the burden of proof as between 
Hopkins and Peters had been settled, that 


| it became incumbent upon him, the ap- 


| plicant, to seek 


any “enlargement” 
the issue. ; 

I think this argument is not sound, be- 
| eguse it ignores the fact that the appii- 
i cant knew from the disclosures of Peters 

and Hopkins that they might have made 


i these claims, even if they were not then 


is not material to ex- | 


pre-! 


it in the 1903 appli- | 


the inquiry must always be as | 


of | 


Calculating 


Machines 


Modulating System 
Patented; Rejection 


Of Claims Affirmed 


Disallowance of Features of 
Device Sustained as 
Generic by Board of 
Examiners. 


HEISING, Raymonp A., BOARD oF Ex- 
AMINERS, PATENT OFFICE, No. 8289. 
Patent No. 1603282 was issued to Ray- 

mond A. Heising October 19, 1926, for 

} an “improvement in modulating,” upon 
application, Seria] No. 386452, filed June 

| fied September 21, 1916, Patent No. 

1343562, issued June 15, 1920. 

| Upon appeal, the final rejection by the 

examiner of claims 11, 12 and 13 of the 

application was affirmed June 9, 


rine, S. E. Fouts and E. S. Henry. 


E. V. Grigg@s appeared for appellant. 
Rejected Claims Reviewed. 
The full text of the decision follows: 


the primary examiner finally 
clams 11, 12 and 13, of which the fol- 
lowing will serve as an example: 

11. In a transmitting system, a work 
circuit, and means for generating and 
transmitting the generated oscillations 
to said work circuit 
evacuated vessel containing grid, plate 
and filament electrodes, a 


grid electrode with plate electrode, and 
filament cireuit. 


ing nothing patentable over the 
| 45324, in connection with the patent to 
Ehret, No. 789124, May 2, 1905. 

The effect of the microphone resistance 
in Ehret’s Figure 7 on the high fre- 





high frequency circuit. This is true since 
| he describes the winding b as the trans- 


former secondary (p. 3, line 46), the | 
ly | from the walls of the fore hearth above 


| primary therefore being in the high fre- 
| quency circuit. 

It would seem to follow that his trans- 
former is designed to couple the sec- 
ondary to respond to the high frequency 
| of the primary, which would result in 


| the introduction through inductive action | 
of a resistance effect in the primary cir- | 


| cuit corresponding to the microphone 


| resistance in the secondary. 


| This appears not to be true of the | 


| transformer coupling 40 in figure 2 of 
| appellant’s patent 1343562, now involved 


| making them. The applicant is not en- | 


| titled to take the position, as he states 
| it in his brief, that “when an adversary 


| by his own act stakes out the boundaries 


of the issue of an interference * * * 


| the issue may be justifiably accepted as | 


within such boundaries. The 
also had responsibilities in 


| confined 


| applicant 


| staking out the boundaries of the issue. | 
| The applicant was bound to do whatever | 


| Was Necessary to bring about a trial of 
| the question who was the first inventor 
of whatever invention he found to be 
common to the disclosures of himself and 
| his opponent in the interference. 


First Inventor Issue. 


| Dyson vs. Dunham case (242 O. G., 253) 
because im the present case what was 


tried out im the previous interference was | 
| not merely the ancillary question whether | 
| invention | 


}one of the parties had any 
claimed by his opponent, but was the 
essential question who was the first in- 
| ventor of an invention both had, and one 
| very closely similar to what the appli- 


\ is now claiming, but to which he | 


did not then lay claim in his earlier ap- 
| plication. The thing adjudicated was no 
doubt.a thing different from the inven- 
tion now claimed; but it was different 
only in scope of definition, as a simple 


pump differs from a double-acting pump. | 
Hopkins could have been the | 


Certainly 
| inventor of the one-way transfer of to- 
talizer results, while Dement, was inven- 
tor of the two-way transfer. But this 
is not the whole question. The question 
is whether,#after a losing contest with 
Hopkins on the one-way transfer De- 
ment may now for the first time known 
to Hopkins lay an earlier claim to the 
two-way transfer, when both he and 
Hopkins had all along a basis for claim 
to the two-way transfer, and the appli- 
|cant knew it. I think he is estopped to 
do so. Im _ the former 
challenged as to his being the inventor 


of this exact thing—the two-way trans- | : ‘ p : 
: ee thing : al tages in the specific modification shown 


fer feature—-and he said nothing about 
having an, application disclosing it. 
Hopkins therefore had the right to as- 
sume that he did not have an applica- 
tion disclosing it, and did not invent it. 


not then claiming it, even 
application. notwithstanding his knowl- 
edge that Hlopkins was claiming it. 

It is not necessary to hold the pres- 
ent to be a case of res adjudicata. But 


238 
here 
present 


case, The real test is 
not 


the 


O. G., 650. 


claims to 
Hopkins prevailed in the interference; 
but is the broader question whether De- 
ment may assert now in the absence 
of Hopkins a claim to an_ invention 


Hopkins had, when he deliberately omit- | 
ted to assert it while Hopkins was pres- | 
However, | 


| ent to comtest his claim to it. 
I see no error in the holding of the 
examiner that the present claims do 
“dominate 
interference 
that they would present 
normal use of the exact 
which Hopkins based 
claims. 

The decision of the examiners-in-chief 
is affirmed. May 28, 1918. 


in the sense 
the full and 
structure on 
his contested 


issue at least 


Electrical Industry 


Modulating System | Rejection Reversed of Claims in Patent | One Claim Rejected 


| 4, 1920, division of application No. 51761, | 


1923, | 
by the Board of Examiners, R. E. Ma- | 
De- | 
witt C. Tanner and John G. Roberts and 





This is an appeal from the action of | 
rejecting | 


comprising an | 


circuit con- | 
necting said grid electrode with said fila- | 
ment electrode, a circuit connecting said | described. 


a signaling device included in said grid | 


These claims were rejected as defin- | fae 
count | 


constituting the issue of Interfernce No. | 


| terference therewith. 
| by the examiner and stated in the brief 
| to correspond to Claim 17 of the patent, | 


quency circuit of the generator would | 
appear to be similar to that in his Figure | 
| 1; that is, of a series resistance in the | 


in Interference No. 45324, since the latter | 


This case is not like the Campbell vs. | 


contest he was | 





| that 


the subject matter” of the | 


And this is domination enough. | 


SATURDAY, OCTOBER 30, 1926. 


ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL’ AUTHORITY ONLY 
AND WitHoutT COMMENT BY FHE UNITED STATES DAILy. 


Rejection Reversed of Claims in Patent 


On Method of Conditioning Molten Glass 


Ruling That Description Does Not Read on Apparatus or 
Process Declared in Error. 


MULHOLLAND, VERGIL AND PEILER, KARL 
E., Boarp oF EXAMINERS, PATENT OF- 
FICE, No. 5322. 

Patent No. 1603974 was issued to 

Vergil Mulholland and K. E. Peiler, Oc- 

tober 19, 1926, for an improvement in 


| method of and apparatus for condition- 


ing molten glass, upon application, 
Serial No. 331237, filed October 16, 
1919. 


The rejection by the Examiner of 
Claims 15, 16, and 17 of the .applica- 
tion was reversed by the Board of Ex- 
aminers (F. C. Skinner, F. Bayard and 
S. C. Fouts), on May 26, 1920, appeal 


| No- 5322. 


William H. Honiss and Albert 
Krey appeared for appellant. 

The full text of the board’s decision 
follows: 

This is an appeal from the action of 
the primary examiner finally rejecting 
Claims 15, 16, 17 and 26, the following 
of which will serve as an example: 

“15. The combination with a_ re- 
ceptacle for molten glass provided with 
a discharge orifice, of a mechanical shear 


L. 


| for periodically severing the discharged 
| glass, and means to supply radiant heat 


to the surface. chilled by said cutter, 
and thereby reheat or melt the chilled 
glass.”’ 


The sole ground of rejection of Claims | 


15, 16, and 17 is that “they et 
read upon the device applicants have 
shown and upon the operation they have 


Claim Said to Be Copied. 

The rejected Claims 15 and 16 are 
substantially the same as Claims 1 and 
the patent to Whiteemore, 
1310225, and were evidently copied 
from that patent with a view to an in- 
Claim 26 is said 


but in the examiner’s statement Claim 
27 has been erroneously copied instead 
of Claim. 26. 

The only question to be determined is 
whether, in applicant’s construction, 
there will be sufficient radiation of heat 


where the shears 23 sever the charges 


| from the outflowing glass to “reheat or 


melt the chilled glass” or “to raise the 


' surface temperature of the glass after 


it leaves the receptacle.” 

The examiner holds that while the 
shear mark might be partially remelted 
by heat from within the glass, the charge 


| would not apparently receive as much 


radiant heat as it would radiate. His 
position is that, as the charge lies be- 
tween the front wall of the fore hearth 


transformer has its primary in the 
microphone circuit and is designed to 
respond to voice frequency and, as 
pointed out in appellant’s brief, it may 
therefore act as an impedance rather 
than as a transformer as regards the 
high frequency currents in the generator 
circuit. It would result that little or no 
resistance effect due to the microphone 
would be introduced in the high fre- 
quency circuit. 

The transformer of figure 2 of ap- 
pellant’s patent operates upon a different 
principle from that of the transformer 
of Ehret’s figure 7—namely, to effect the 
superposition of an emf by the micro- 
phone circuit upon that of the generator 
circuit whereby an _ effective resultant 
emf of the character desired is produced; 
whereas the Ehret arrangement, as 
specified, relied upon» a ‘change of the 
effective resistance to high frequency 
currents. 

Therefore believe that Ehret is of no 
value in determining whether the species 
involved on this appeal (figure 1 of ap- 
pellant’s patent) is patentably different 
from that upon which the interference 
issue is predicated (fig. 2 of appellant’s 
patent). , 

The Examiner admits that the conduc- 
tive connection of a variable resistance 
microphone in the high frequency cir- 
cuit, where direct current present 
therein, may lead to a different mode of 
operation from that of a system where 
the microphone is induetjyely connected; 
but he holds that the app@aled claims do 
not set forth a structure inherently in- 
volving the alleged diffgrences in opera- 
tion between the two. species for 


1s 


any source of direct current, if there by 


such a source, through the microphone. 


Grid Source of Current. 
However, appellant has clearly ex- 
plained in his brief. how the grid, by 
intercepting negative charges, inherently 
constitutes such a source of current. 
In view of the structural and func- 
tional differences and apparent advan- 


in the system of figure 1 of appellant’s 
patent, involved on this appeal, over 
that of his figure 2, and the shortcom- 


| ings of the teachings of the art with re- 


ae f ihe: aa _. | gard thereto, as pointed out in the brief, 
As a matter of fact the applicant Oe | we are inclined to the opinion that the 
in his 1903 | , : : : 

| former, specifically considered, involved 


invention over the latter. 

However, we are of the further opinion 
the appealed claims are generic, 
both to figure 1 and to figure 2 of ap- 
pellant’s patent, just as is the issue of 


.'* | the interference, and are not limited to 
whether or not the granting | 


Dement would | 
dominate the subje¢t matter upon which | 


the species disclosed in figure 1. 

In our view the expression “included 
in * * * circuit’? does not exclude 
inclusion by inductive coupling as 
through the transformer 40 of figure 2 of 
the patent, nor do we believe that the 
term “serially” distinguishes the one 
species from the other, since a 
inclusion may be effected inductively as 
well as conductively. The difference in 


| our view would be accurately expressed 


by descriting the microphone resistance 
in figure . as conductively included and 


| that in figure 2 as inductively included 


in the high frequency circuit. 
Since the appealed claims, like those 


of the’ issue, are held to be generic, it | d aes or 
| ‘gobs’ as they ere sometimes called.” 


follows that they are unpatentable over 
the issue. 
is affirmed, 








the | 
reason that they do not involve or specify | 


serial | 





The decision of the Examiner ' 


and the rear, wall of the outlet passage, 
which is much cooler, it would radiate 
more heat to the latter wall than 
would receive from the former. 


Affidavits by William M. Shobe, Sam | 


Preston, and Karl E. Peiler, one of the 
joint inventors, are of record in the case, 
having been filed for the purpose of 
establishing the operativeness of the 
device in the manner set forth in the 
claims. The examjner does not state his 


objections as to the sufficiency of these | 


affidavits to establish the fact, but the 
first two merely assert the same with- 
out giving the evidence upon which their 
opinion is based. 

Products Used in Trade. 

They do state, however, that .“‘the ap- 
paratus was operated in regular com- 
mercial operation as above described to 
the extent that commercially _ salable 
glassware was producted from the glass 
delivered by the said dapparaths.” This 


does not clearly show that the functions | 


set forth in the claims were carried out, 
as we 
standard to which the products must con- 
form in order to be accepted by the trade. 

The affidavit of Peiler sets forth that 
he inserted an iron rod into the furnace, 
into the space immediately beneath the 


outlet, in the position which, in the nor- | 
mal operation of the machine, is occu- | 


pied by the issuing glass, and that such 
rod was raised to a glowing heat and 


appeared brighter than the glass which | e 
| outer wrapper and an inserted tray of 
| flexible material, the opposite walls of 


issued from the outlet. 


This would not necessarily prove that 
the glass would be raised in temperature 


after it leaves the receptacle for the spe- | 
cific heat of iron is .11380, while that of | 


glass is .19768, and, as both the iron and 
glass are exposed to the same source of 


radiant heat, it is evident that the iron’ 


would be raised’ to a higher temperature 
than the glass and would therefore ap- 
pear brighter,- The same radiant heat 


would not raise the glass to as high a | 
temperature as it did the iron and it may | 
| be therefore that the temperature of the 


glass would not be raised above that 


| which it had when it issued the outlet. 


The affidavits do not therefore seem to 
be conclusive on the point raised by the 
examiner, and it would seem possible by 
the use of a pyrometer to test the actual 


| temperature and establish the facts defi- 


nitely. 7 

We have given the case careful consid- 
eration and it seems to us that it is 
reasonable to suppose that the construc- 
tion of the application is operative to 
carry out the functions recited in the 
claims. The object is to reheat the stub 
above the shears to remove the shear 
mark caused by the chilling of the glass. 


| The shears are located immediately below 


the pouring lip 5 and close up to it and 
the specification states thafg after the 
charge is severed, the stub is drawn up 
by the reaction of the paddle 22, which 
causes the flow impulses. 

The effect of this would be to draw the 
stub up to the upper level of the lip or 
perhaps into the tank and at the lip it 
would ‘receive the full radiation from the 


| top and front walls of the fore hearth 


and would not radiate any substantial 


| amount of heat to the wall of the passage 


below the lip. This would probably heat 


the glass sufficiently to remove the shear 


marks. 
Claims Are Allowed. 

We think that the operativeness of the 
device is sufficiently probable to justify 
the allowance of the claims and if an in- 
terference is declared it is probable that 
i fthere is anything inoperative about it 
the facts will be established by definite 
proof. 

The decision of the examiner is re- 
versed. 

(On appeal No. 11480, as to the ex- 
aminer’s ‘final rejection of claims 8, 9 
and 10 of the same application, the 
Board of Examiners (F. C. Skinner, S. 
F. Smith and W. S. Ruckman), on April 


| 23, 1925, affirmed the rejection in a de- 


cision, the full text of which follows:) 

This is an appeal from the 
of the examiner finally rejecting the 
following claims: 

“8. The combination of a container for 
molten glass provided with an outlet, a 
chamber adjacent said outlet adapted to 
apply radiant heat to the discharging 
glass, and auxiliary heating means for 


applying flame or hot gases to the out- | 


let when beginning operation. 

“9, The combination of a container 
for molten glass provided with an out- 
let, a chambey adjacent said outlet and 
substantially enclospg the same, for 
applying radiant heat to the discharg- 
ing glass, and auxiliary heating means 


| operable at will for augmenting the heat 


at the outlet. 

‘10. A spout for delivering viscous 
glass from_a furnace comprising a body 
portion with a delivery aperture therein, 


| and ports for the introduction of a tem- | 
perature controlling medium, said ports | 


being directed both inwardly toward the 
furnace, and outwardly toward the outer 
end of said spout.” 

The references relied upon are: Camp- 


bell, 902207, October 27, 1908; Colburn; | 


et al., 867948, October 15, 1907; Brook- 
field, 883779, April 7, 1908; Tucker & 
Reeves, 1512566, October 21, 1924; Mel- 
lerish Jackson (British), 104606, March 
15, 1917. 

Pritish Patent Cited. 

Claims 8 and 9 were rejected on the 
British patent to Mellerish-Jackson, the 
examiner particularly relying on the con- 
struction disclosed in Figs. 1, 2 and 3. 
In these figures, the molten glass flows 
from the furnace 6 through a spout 5 
and is delivered through the aperture 7 
in the form of gobs which depend from 
» nozzle and are cut off by the shears 
26. 

While the gobs are forming they hang 


| suspended in the chamber 16 surrounded 


by the walls 15 “leaving room for a gas- 
eous envelope to surround the 


The specification of the patent says: 
“This gaseous envelope may be quies- 


it | 





have no information as to the | 


| as 
| package is concerned it appears to be 





decision | 





Radiation 


) 
Of Heat 


In Patent on Method 
Of Closing Packages 


Specifications Said to Have 
Been Anticipated; Sec- 


ond Rejection Is 
Reversed. 


GWINN, GEORGE W., BOARD OF EXAMIN~ 
ERS, PATENT OFFICE, No. 11981. 
Patent No. 1604821 was issued to G. 

W. Gwinn, October 26, 1926, an appli- 

cation, Serial No. 673870, filed Novem- 

ber 10, 1923. 

The Board of Examiners (F. C. Skin- 
ner, S. F. Smith and W. S. Ruckman), 

on appeal No. 11981, on September 25, 


| 1925, affirmed the final rejection of claim 


1 of the application and reversed the 
rejection of claim 2. 

Sydney I. Prescott appeared for ap- 
pellant. 

The full text of the board’s decision 
follows: 

This is an appeal from the decision 
of the examiner finally rejecting the 
following claims: 

“1. The method of closing packages, 
which consists in inserting a tray of 
flexible material in the open end of a 
tray of flexible material in the open end 
of a partially wrapped package, and then 
folding the opposite walls of the tray 
and the outer wrapper down and over- 
lapped on the package contents. 

“2. A package closure comprising an 


said wrapper and said tray being folded 
down together and overlapped on the 
package contents.” 

The references are: Meyers, 1204050, 
November 7, 1916; Crew, 667296, Febru- 
ary 5, 1901. 

Claim 1 is drawn to a method and 
far as the method of closing the 


anticipated by Meyers, who inserts the 
tray E in the partially wrapped pack- 
age and interfolds its sides with those 
of the outer wrapper. 

Whether the side walls of the wrap- 
per and tray oyerlap is a matter which 
relates to the structure of the package 
and not to the process. Furthermore, 
the charaeter of the closure is only such 
as is generally employed in the folded 
blank type of package. 

Claim 2 does not specify that the tray 
is on top of the contents and is broad 
enough to cover such structures as are 
shown in the patents to Morgan 943034, 
December 14, 1909; Birnie et al, 695273, 
March 11, 1902, or Church 405871, June 
25, 1889, in which the lining may prop- 
erly be considered a tray and the clos- 
ure is made by interfolding and lapping 
the walls of the lining and wrapper as 
is done in appellant’s’ package. 

The decision of the examiner is affirmed 
as t claim 1 and reversed as to claim 
2 with a recommendation for further 
references cited. 


cent, the surrounding walls enclosing and 
retaining the heat imparted by the suc- 
cessive accumulation of glass and de- 
rived also from the body of adjacent 
glass in the furnace. Instead of or in 
addition to being thus passively heated, 
the chamber 16 may be actively heated 
in various ways. It>is herein shown to 
be heated by a flame from a blow pipe 
or nozzle 19 which is preferably so dis- 
posed as to blow the flame along the in- 
ner sides of the wall 15 of the cham- 
ber so as to surround the suspended 
charges of glass with a hot flame, which 
as shown in Figs. 3 and 4, may pass from 
the chamber 16 through a flue 20 to the 
space above the glass in the conduit along 
which it may be driven or blown inwardly 
to the tank or furnace 6, so as to ex- 
pend as much as possible of its heat 
on the glass and finally to mix its re- 
maining spent gasses with the combus- 
tion products of the tank. To facilitate 
the flow and circulation of the gas flame, 
an additional gas jet 21 may be directed 
into the conduit from the nozzle 22.” 

Reading claims 8 and 9 upon this dis- 
closure and considering the description 
as to the gaseous envelope under quies- 
cént conditions, we have the chamber 16 
adjacent the outlet 7 and a clear descrip- 
tion of the heating of the gobs by 
radiant heat from the surrounding 
walls 15. 

The blow pipe 19 is an auxiliary heat- 
ing means which may be employed or 
not as desired and can be used, and prob- 
ably would be, to heat the chamber 16 
at the beginning of the operation. 

Both Claims Anticipated. 

Both these claims are clearly antici- 
pated. Fig. 5 of the reference shows 
a construction more nearly like that of 
the applicant, and if the chamber 16 of 
Fig. 3 is kept. sufficiently hot by the 
heat radiating from the wally as de- 
scribed in the specification, there is no 
reason why the similar chamber 16 of 
Fig. 5 would not operate in'the same 
way and the burner 19 could be used in 
the same way as the burner 19 of Fig. 3. 
Considered in this way the claims are 
also anticipated by Fig. 5. 

Claim 10 was rejected on the ground 
that it is not supported by appellant’s 
disclosure. This claim was copied from 
the patent to Tucker and Reeves, 1512566, 
in which, see Fig. 2, there are two ob- 
lique passages 9 delivering a tempera- 
ture-controlling medium into the glass 
delivering spout, one of the passages de- 
livering toward the furnace and the other 


| toward the delivery end of the spout. 


The claim is based upon this construc- 
tion. 

In appellant’s furnace the gas burner 
15 of Fig. 2 delivers transversely of the 
passage 14 and the flame would be drawn 


/ under the wall 13 and pass to the fur- 


nace. The burner 28 delivers toward the 
furnace and we find no port delivering 
into the spout and directed toward the 
outer end of the spout in the sense in- 


| tended by the claim as read on the con- 


struction of Tucker and Reeves. 
The decision of the examiner is af- 
firmed. 


y 
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Industrial 


Processes 


' Two Patent Claims 
Allowed on Appeal; 
Eight Are Ruled Out 


Board of Examiners Sus- 
tained Rejection of Con- 
tentions for Dumping 
Mechanism. 


BARKER, Percy E., BOARD OF ExAMINERS, 
PATENT OFFICE, No. 10671. 


Patent No. 1603264 was issued to 
Percy E. Barker on October 19, 1926, for 
an improvement in a dumping mechan- 
ism for motor trucks, upon application, 
Serial No. 326540, filed September 26, 
1919. 

Brockett, Hyde & Milburn, appeared 
for appellant. 

The full text of the decision of the 
Board of Examiners, E. S. Henry, Sidney 
F. Smith and W. S. Ruckman, in appeal 
No. 10671, rendered April 15, 1925, fol- 
lows: 

This is an appeal from a final rejection 
of claims 1, 6 and 7. The examiner has 
also admitted claims numbered 10 to 16 
for purposes of appeal. Claim 1 is re- 
produced for illustrative purposes: 

“The combination with a chassis frame 
of a motor truck and a tiltable body 
mounted thereon, of a rigid frame mem- 
ber fixed to the chassis frame, a verti- 
cally movable plunger, fixed guiding 
means for the plunger adapted to hold 
said plunger against rotation, a rotable 
screw having a step bearing in said 
frame member, a nut upon said screw 
fixed to said plunger, means through 
which the plunger tilts the body, two 
bevel gears rotably mounted upon the 
unthreaded part of the screw, a driving 
shaft carrying a bevel gear constantly 
meshing with both of the first mentioned 
bevel gears, and clutch mechanism for 
connecting the screw with eithér of the 
bevel gears thereon.” 

The references cited are: 
181113, August 15, 1876; Schlatter, 
1123391, January 5, 1915; Birstler, 
1197897, September 12, 1916; Church, 
1278855, September 17, 1918; Kennedy, 
1318154, October 7, 1919; Leopold, 
1343732, June 15, 1920; Rondo, Fr., 
476832, June 8, 1915; Bristol Co., Br., 
25015, December 31, 1895. 

The invention claimed relates to 
dumping trucks and particularly to de- 
tails in the hoisting mechanism by which 
the truck body may be dumped and re- 
turned to load carry position. These 
details will be discussed in the con- 
sideration of the appealed claims. 

Distinctions Noted In Combinations. 

The general combination called for 
by Claim 1 is disclosed in the Birstler 
patent. There is one clearly defined 
distinction over the Birstler patent con- 
tained in the claim and certain other dis- 
tinctions which are implied rather than 
positively included. The clearly ex- 
pressed distinction relates to the revers- 
ing gears by which the plunger is raised 
and lowered. For this feature the ex- 
aminer calls attention to the patents to 
Leopold and Schlatter. It is our view 
that invention would not be required to 
substitute for the reversing gears of 
the Birstler patent the reversing gears 
of either Schlatter or Leopold. 

Another possible distinction over the 
Birstler patent in Claim 1 is in the ref- 
erence to a step bearing for the screw. 
But we do not think the language of 
the claim clearly distinguishes from the 
bearing 24, 25 of the Birstler patent. 
In any event giving to the expression 
“step bearing” its most limited inter- 
preation it defines a construction in- 
pretation it defines a construction in- 
ployed by appellant and not involving 
invention. It is shown, moreover, in the 
French patent to Rondo et al. Finally 
Claim 1 recites a nut on the screw 
fixed to the plunger. 

The examiner regards the screw- 
threaded engagement of the plunger 
with the screw inthe Birstler patent as 
being in effect a nut. Even if the con- 
struction of the reference is not literally 
a nut there would be nothing inventive 
in omitting the threads from the upper 
portion of the plunger. It is our view 
that the rejection of Claim 1 should be 
sustained. 

Claim on Clutch Allowed. 

Claim 6 adds to Claim 1 the specific 
means for effecting an automatic shifting 
of the clutch. Birstler shows an auto- 
matic clutch shifting device but not the 
device claimed. For the feature in ques- 
tion the examiner calls attention to the 
elutch shifting mechanism of the Church 
patent. This mechanism approximates 
somewhat closely the clutch shifting 
mechanism claimed. However, in order 
to meet Claim 6 it will be necessary to 
first modify the Birstler construction in 
view of Leopold or Schlatter to realize 
the gearing called for and then to apply 
to the construction so modified the clutch 
shifting mechanism of Church. We think 
there is sufficient doubt as to whether the 
changes necessary in the Birstler con- 
struction to meet Claim 6 could be ef- 
fected without invention to justify an 
allowance of the claim. / 

Claim 7 is drawn along the lines of 
Claim 1 but is broader than that claim. 
We regard the rejection of Claim 7 on 
the combination of Birstler and either 
Schlatter or Leopold as a proper rejec- 
tion and one that should be sustained. 

Of the additional claims, 10 to 16, in- 
clusive, we think the claim numbered 14 
may be allowed. This claim is directed 
particularly to the automatic clutch 
shifting mechanism and includes among 
other limitations one to the effect that 
certain tappets are located entirely 
within the casing. This is not disclosed 
in the Church patent and may possess 
advantages along the line of protection 
of operating parts and provision of a 
compact construction. 

Rejection of Claim 10 Affirmed. 

The apparent distinction in Claim 10 
over the Birstler patent is in the limita- 
tion to a cylindrigal rigid frame mem- 
ber. Strictly speaking the frame mem- 
ber in appellant’s case is not cylindri- 
cal and if it were the claim would not 
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Automotive Industry 


District Court Declares Inventor Entitled to Broad 
Interpretation ot Patent Involving New Principle 


Opinion Is Expressed 
In Suit Over Fuel Gas 


General Motors Corporation Is 
Found to Have Infringed 
Deppe Patents. 


The full text of a decision by the 
District Court, District of New 
Jersey, finding that the General 
Motors Corporation had infringed 
patents granted to William P. Deppe 
for mixing air and gasoline for fuel 
in internal combustion engines, is 
continued below. In the first, second 
and third sections of the decision, 
printed in the issues of October 
27, 28 and 29, the court discusses 
difficulties that had been encountered 
in utilizing low grade gasoline as 
motor fuel before Mr. Deppe discov- 
ered his method of super-heating the 
liquid content of the mixture to pro- 
duce a “real gaseous cinditions” 
that would be homogeneous. In the 
section immediately following the 
court analyzes some of the testimony 
of witnesses called as experts and 
declares features of the Deppe 
patents are distinctly novel. The full 
text continues: 


Referring to Dalton’s Law, and quot- 
ing it as follows: 

“1, The pressure exerted by and the 
quantity of a vapor which saturates a 
given space are the same for the same 
temperature whether this space is filled 
by a gas or is a vacuum. 

“2, The pressure exerted by mixture 
of gas and a vapor, of two vapors or two 
gases is equal to the sum of the pres- 


sures which each would exert if it occu- 
pied the same space alone”; and illus- 
trating his conclusions in terms of a 
curve, he finds both from Dalton’s Law 
and from experience that the curve of 
dewpoints at different pressures is 
the curve for the equilibrium end 
points of gasoline mixed with air, 
and further, that irrespective of the ab- 
sence of air or its presence in any pro- 
portion, this identity of curves is main- 
tained, showing that the presence of air 
has no effect on the dewpoint. 

In paying particular attention to that 
portion of the curve which includes the 
concentrations within the range of au- 
tomobile operation, he finds that such 
range extends approximately from 11 
mm. partial pressure to 25 mm. partial 
pressure of gasoline vapor which corre- 
sponds to a temperature of the dewpoint 
of from 111 to 154 degrees for Socony 
gasoline of November, 1923. 

He states that in automobile practice 
concentrations of gaseous gasoline are 
expressed generally as ratios of gasoline 
to air, expressed variously as ratio by 
weight and ratio by volume, and refers 
likewise to them in terms of curves, both 
of the curves being for variation of the 
dewpoints with the concentration of gas- 
oline vapor, and being equilibrium end 
points. They represent the temperature 
of true equilibrium whefe the dewpoints 
of complete gasoline vapor are the same 
as the corresponding boiling points of 
the very last portion of the gasoline that 
evaporates under equilibrium conditions. 


Agitation Held Necessary 


At Time of Heating 

Calling attention to the fact that evap- 
oration under these equilibrium condi- 
tions has become difficult both because 
there is a large volume for a little gaso- 
line to occupy, and because the air pres- 
ent largely retards the accomplishment 
of equilibrium, he finds it imperative 
that the liquid gasoline be heated at the 
same time it is intimately mixed with all 
of its vapor by stirring and agitation. 
His argument for the successive stage 
heating is that the equilibrium between 
the liquid and all of its vapor can be 
reached after each stage before further 
heating and a longer time is offered for 
the attainment of equilibrium. 

The result of proper treatment for 
evaporation under equilibrium conditions 
is a gasoline entirely vaporized at a 


define a structure which is patentably 
distinguished from the Birstler ref- 
erence. Hence we think Claim 10 
should not be allowed. ' 

Claim 11 contends the limitation just 
discussed in the consideration of Claim 
10 and the additional limitation to a 
fixed guide spaced from the plunger. 
As noted above the term “cylindrical” 
seems to be misdescriptive of appellant’s 
construction. Touching the limitation to 
the fixed guide spaced from the plunger 
attention is directed to guide members 
21. Nothing inventive over the Birstler 
reference is found in Claim 11, especially 
when considered in connection with the 
patent to Kennedy. 

Claims 12 and 18 are not patentably 
distinguished from the Birstler teference 
by the inclusion of a cylindrical plunger 
especially when viewed in connection 
with the Kennedy plunger but also means 
for preventing rotation thereof. 

Claim 15 is distinguished from the 
Birstler patent by the inclusion of a 
driving connection located between the 
bearing and nut. This involves merely 
the substitution for Birstler’s reversing 
gears of gears such as are shown by 
Leopold or Schlatter with the incidental 
feature of a bearing for the screw at 
the extreme lower end thereof. This 
feature is uninventive in view of the 
French patent to ‘Rondo et al. Claim 
16 is met by the combination of the 
Birstler and Leopold or Schlatter pat- 
ents, the latter patents showing the 
specific form of gearing called for by 
the claim. 

The decision of the examiner is affirmed 
as to claims 1, 7, 10 to 18. inclusive, 
15 and 16 and reversed as to claims 6 
and 14, 


minimum temperature of about 111 de- 
grees—dry, homogeneous, uniform and 
unstratified, and ready for perfect dis- 
tribution for use. 

Mr. Waterman, another one of plain- 
tiffs’ experts, also explains the Deppe 
idea and applies it to the engine prob- 
lem as follows: 

“The problem which Deppe solved was 
the making of a dry homogeneous gas 
from these hybrid and complex low- 
grade fuels, and he .accomplished this 
result by making the very complexity 
and hybridity, which was the cause of 
the difficulty, the way of curing it; and 
he also, by heating properly, produced 
enough power from perfect combustion, 
to substantially overcome all loss result- 
ing from the warming of the mixture. 
In other words, he overcame the vol- 
umetric efficiency difficulty more effec- 
tively while getting a perfectly com- 
bustible mixture. Deppe’s cure con- 
sisted, as set gforth in the patent in suit, 
in evaporating the liquid fuel’ in the 
presence of its own vapors, while pro- 
gressively heating the mixture, and inti- 
mately mixing it. He did this at tem- 
perature high enough to effect evapora- 
tion, and in his preferred form, and as 
described, he progressively increases 
those temperatures as the fuels are able 
to bear the increase, but not high enough 
to produce spheroidal condition or to de- 
compose the fuel, or to materially af- 
fect the volumetric efficiency of the en- 
gine. By carrying the fuel and its va- 
pors along together and keeping them 
sufficiently in contact with one another 
and with the air, he produced a dry and 
superheated gas, even in the very short 
time available. (Plaintiffs’ record, 
page 50.) 

Dr. Grosvenor performs a like service, 
with special reference to the necessary 
limits in temperature (Plaintiffs’ rec- 
ord, pp. 747-8). 


Patent Only Improvement, 
Defendant Contends 

It is the contention of the defendant 
on the one hand that the patents in suit 
are nothing more than specific improve- 
ments and that the claims should there- 
fore be limited strictly to such species 
and, on the other, that these patents be- 
cause of the illustrative embodiments of 
apparatus shown, are limited to a 
mechanical whirligig and to alternate 
round and flattened portions of the 
manifold. 

To me there is much more in these 
patents than the defendant urges, and 
for the reasons above set forth, conclude 
that there is a new principle involved, 
as I believe is here the case, the pat- 
entee is not to be limited to the exact 
apparatus shown and described, but is 
entitled to an interpretation of his 


claims broad enough to secure to him 
the real value of the contribution which 
he has made to the art. Eibel v. Paper 
Co., 261 U. S. 63. 

Now for a consideration of the claims 
in issue. In the method or process pat- 
ent we may divide the claims into two 
broad ‘closses; the first, that of prepar- 
ing the explosive mixture, and the sec- 
ond, that of operating internal combus- 
tion engines. Claim 10 is the only one of 
those in issue belonging to the first class. 
To the second class belong the other 
claims, 16, 25, 26, 27, 28, 29, 33, 34 and 
35. With the exception of claims 16 
and 25, all the others of the second class 
convey the idea of preparing the mix- 
ture by the use of such expressions as 
“preparing exteriorly of the combustion 
chamber thereof, a mixture of air and 
hydrocarbon”: (26, 29); “mixtures of 
liquid hydrocarbons and air transformed 
* * ¥*” (27, 28, 33, 35); and “consists 
in transforming predetermined propor- 
tions of hydrocarbons and air * * *” 
(34). 

In all the claims of the second class, 
whether specifically mentioned or not, it 
appears to me evident that the mixture 
is prepared in accordance with the pro- 
cess described in the specification. 


Court Cites Features 


Considered Novel : 

The novel features of invention with 
which they must therefore be credited 
are, first, the production of an inte- 
grated mixture of air with low grade or 
hybrid gasoline and the novel coordina- 
tion of heat with the mixture under agi- 
tation, and, second, the application to an 
internal combustion engine of the inte- 
grated mixture so produeed. 

Since, in my opinion, both of these 
features are novel and are the subject 
of certain of the claims, I deem such 
claims to be valid, and so hold. Claim 
10 of the process patent includes the 
novelty first above mentioned, while 
claims 16 and 25 include the second. 
Claims 26, 27, 28, 29; 33, 34 and 35 in- 
clude them both. 

All of the claimsain issue contain some 
reference to the lower limit of the tem- 
perature, claim 10 expressing it as be- 
ing “above the boiling point of the liquid 
fuels” while the expression in claims 16, 
25, 26, 27, 28, 29, 38, 34 and 35 is “above 
the boiling points of the fuel con- 
stituents.” 

Claims 16 and 17 of the apparatus pat- 
ent contain novelty in their statement 
of means “for homogeneously and pro- 
gressively heating the mixture through- 
out and raising its temperature above 
the boiling points of the fuel -con- 
stituents.” 

Claim 15 of this patent is discussed 
elsewhere. 

As I read them, Deppe has clearly set 
forth his invention in all the claims in 
suit. Referring to the claims which were 
used as examples at the trial, the follow- 
ing from claim 10 expresses the result: 
“a homogeneous dry gaseous mixture in 
a superheated state is produced, adapted 
to maintain itself as such during and 
after delivery to the heat or power unit.” 

This from claim 26: “a mixture of 


| preting the words 





Features Described 
As Distinctly Novel 


Plaintiff Held to Have Solved 
Problem of Mixing Air 
and Gasoline. 


having the properties of a homogeneous 
fixed dry gas.” 


The expression of claim 29: “a homo- 
geneous mixture having the properties 


of a dry fixed gas.” 

While claim 35 says: “When intro- 
duced into the cylinder of the engine and 
compressed will remain dry and fixed, re- 
taining the molecular and chemical prop- 
erties of a homogeneous dry explosive 
gas mixture of uniform density through- 
out.” 

Claim 15 of the apparatus patent 
speaks of it as “a mixture having the 
properties of a homogeneous dry gas.” 


Claims Said to Express 
Method of Getting Mixture 


The method of obtaining this new mix- 
ture is also expressed in the claims, as 
the following will show: 

Claim 10 says: “Charging a moving 
stream of highly heated air with liquid 
fuel spray, metering the flow, mechan- 
ically breaking up and diffusing the mix- 
ture while applying heat, thereby pro- 
ducing vapor and wet gas, then highly 
heating the mixture at predetermined 
successive stages to progressively raise 
the temperature of the mixture above 
the boiling points of the liquid fuels.” 

Claim 29 says: “Mixing spray of 
liquid fuel hydrocarbons with highly 
heated air, then churning and kneading 
the mixture column while progressively 
heating the same, the mixture, after pass- 
ing through successive stages of mist, 
fog, and invisible vapor as its tempera- 
ture is raised step by step.” 

Claim 385 expresses it thus: “By 
“properly proportioning the passage, 
through which the mixture is conducted, 
in the metering and heating means, and 
the combustion chamber and the passages 
conducting and applying the heating fluid 
to the mixture passages, as to shape, 
cross section, thickness and length, with 
heat applied progressively at increasing 
temperatures in the mixture® until the 
temperature of the mixture is above the 
boiling points of the fuel constituents.” 

While claim 15 of the apparatus patent 
says: “Provided with jackets and pipe 
connections for utilizing the products of 
combustion for simultaneously and pro- 
gressively raising the temperature of the 
mixture throughout the mass, the rela- 
tive dimensions of the parts and the dis- 
tribution of the heat being so propor- 
tioned and coordinated as to develop tem- 
peratures throughout the mass of the 
fuel mixture such as to produce, main- 
tain and deliver,” etc. 

It is insisted by defendant that Deppe’s 
invention as above explained fails of ex- 
pression in the claims of the process 
patent by reason of the statements 
therein contained concerning the temper- 
ature of the mixture, that it is raised 
“above the boiling points of the liquid 
fuels,” as claim 10 expresses it, or “above 
the boiling points of the fuel constitu- 
ents,” as set forth in claims 26, 29 and 35. 


Says Defendant Misconstrues 
Word “Boiling Point’’ 

It appears to me that the defendant 
has fallen into error in connection with 
this contention, and that the error lies in 
its failure properly to interpret the 
words “boiling point.” 

As I have examined the use of this 
term, it appears to me a clear expres- 
sion, and one which, to a man skilled 
in the art, is freed from ambiguity, due 
regard being had for the conditions under 
which the mixture exists in its passage 
through the manifold: The testimony of 
the experts already referred to is all to 
the effect that the boiling point referred 
to is the partial pressure boiling point, 
and interpretation of the claims upon 
this hypothesis frees them from doubt or 
ambiguity. 

Another contention of defendant, as 
heretofore suggested, has to do with the 
contents of the file wrapper, and is to 
the effect that they are opposed to inter- 
“boiling point” as 
meaning the partial pressure boiling 
point. 

As I have already indicated, it ap- 
pears to me that the language of the 
patents in suit is free of ambiguities to 
the reader skilled in the art, and such 
being the case, there is no need of re- 
sorting to the file wrapper for an in- 
terpretation of these disputed words and 
their meaning. 


Finds Term Contained 
In Original Application 


And again, it appears that these words 
were not inserted by amendment to 


overcome an Examiner’s rejection, but | 


were contained in Claim 10 of the 
method application as originally filed 
August 3, 1917, and which reads as fol- 
lows: 

“10. The method of preparing an ex- 
plésive mixture for combustion in heat 
and power units, which consists in charg- 
ing a moving stream of highly heated air 
with liquid fuel spray, metering the 
flow, mechanically breaking up and dif- 
fusing the mixture while applying heat, 
thereby producing vapor and wet gas, 


| then highly heating the mixture ia pro- 


gressive stages to temperatures above 
the boiling points of the liquid fuels, 


whereby a dry gaseous mixture in a! 


superheated state is produced, adapted 
to maintain itself as a dry gas during 
and after delivery to the heat er power 
unit.” 

As excerpts already quoted show, 
Deppe’s patent solicitor made statements 
in letters, which, if they could in any 
wise be accepted as dispositive, would, 


air and hydrocarbon in the form of and } without doubt. establish a temperature 
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Principles Involved in Latest Decisions 


Of All United States Courts. 


YLLABI are printed so that they can be cut out and pasted on Standard 
Library-Index and File Cards, approximately 3 by 5 inches, usually em- 
ployed in libraries and filed for reference. 


HABEAS CORPUS: Existence of Remedy by Appeal or Writ of Error. 
LLEGED error of trial court in overruling a plea of former conviction, where 
court’s jurisdiction of offense and accused is not impeached, cannot be reviewed 
on habeas corpus.—Van Meter v. Snock (Circuit Court of Appeals, 5th Circuit.) — 


Index Page 2951, Col. 7. 


LANDLORD AND TENANT: Tenancy in Common as to Crops. 
LEASE providing that tenant shall pay as rent one-half of all crops raised, 


created tenancy in common as to the crops.—Swenson v. Laird (Circuit Court 
of Appeals, 8th Circuit.)—Index Page 2951, Col. 5. 


HABEAS CORPUS: Defects in Indictment. 

DEMURRER, sustained to part of indictment which was surplusage which did not 
affect other independent allegations, did not render indictment void, and order 

dismissing petition for writ of habeas corpus was affirmed.—Tenenbaum v. Snook 

(Circuit Court of Appeals, 5th Circuit.)—Index Page 2945, Col. 7. 


MANDAMUS: Remedy as Substitute for Appeal on Writ of Error. 
EITHER writ of mandamus to require judges of United States District Court to 
try a case in that court to a jury at law, nor an application for the writ, is 
available as substitute for an appeal or writ of error.—Henderson Tire & Bubber 
Co. v. Reeves & Otis, Judges of United States District Court, etc. et al (Circuit 
Court of Appeals, 8th Circuit.)—Index Page 2950, Col. 5. 


PROHIBITION: Physicians’ Prescriptions: Regulations Amended. 
HYSICIANS’ prescriptions on Form 1403 not to contain name of druggist or 


pharmacist. 
—Index Page 2950, Col. 4. 


Sec. 1412, Regulations 60, amended.—T. D. 3934, October 15, 1926. 


INJUNCTION: Against Insurance Commissioner Ordering Company to Continue 


Certain Agencies. 


HE Insurance Commissioner of North Dakota, in ordering insurance company to 

continue employing certain classes of agencies under penalty of depriving com- 
pany of right to do business in North Dakota, held to have acted without authority 
and injunction issued.—S. A. Olsness, as Com’r of Ins. of State of N. D. v. Home 
Ins. Co. (Circuit Court of Appeals, 8th Circuit.)—Index Page 2945, Col. 2. 


PROHIBITION: Revocation Hearings: Review. 
yy D. 3786 amended—Provision for review on behalf of the Government of revoca- 


tion hearings by administrators or persons named by them, in like manner as 
reviews are had on behalf of permittees.—T. D. 3933, October 15, 1926.—Index Page 


2945, Col. 4. 


BANKS AND BANKING: Collections: Draft: No Specific Fund Proved. 

HERE plaintiff deposited in bank draft with bill of lading attached for collec- 

tion, and bank went into hands of receivers, and plaintiff failed to prove that 
draft or its proceeds ever went into a specific identified piece of property or fund 
or funds which were in hands of bank when it closed and that such draft or pro- 
ceeds ever went into a specific identified piece of property or fund in hands or 
control of receiver, held such cestui que trust had no preferential right over other 
creditors of bank.—Farmers National Bank of Burlington, Kansas, et al v. Pribble 
(Circuit Court of Appeals, 8th Circuit.)—Index Page 2950, Col. 1. 


EQUITY: Jurisdiction: Contract for Benefit of Third Party. 


HERE a corporation takes over the property and assumes the debts of an- 

other corporation, a suit in equity upon the new promise to assume and to pay 
will lie for an unliquidated sum, by a debtor of the dissolved corporation, without 
need on his part to reduce the claim to judgment as he is claiming a new contract 
for his benefit.—Hewitt v. Chas. R. McCormack Lumber Co. et al (District Court 
Southern District of New York.)—Index Page 2945, Col. 1. 


Patents and Trade Marks 


PATENTS: Issued: Combination: Doubt of Lack of Invention Resolved in Favor 
of Applicant: Copendency of Applications. 
ATENT No. 1604123, issued to Ingrams, October 26, 1926, for improvement in 


closures for jars, tumblers and other receptacles. 
held no such combination of references as to justify rejection. 


Claims 1 to 6 of application, 
Copendency of two 


appligations does not render prior patent unavailable as reference.—Ingram, A. & I. 
(Board of Examiners, Patent Office.)—Index Page 2949, Col. 7. 


PATENTS: Issued. 


PATENT No. 1603282, issued to Royland A. Heising, October 19, 1926, for an im- 
provement in modulating; claims 11, 12 and 13 of the application were disallowed 
as generic.—Heising, R. A. (Board of Examiners, Patent Office.)—Index Page 2948, 


Col. 4. 


PATENTS: Issued: Patentability: Anticipation. 


PATENT No. 1603974, issued to Mulholland and Peiler, October 19, 1926, for im- 
provement in method and apparatus for conditioning molten glass. 


Examiner’s 


rejection of claims 15, 16 and 17 of application on ground that they do not read 
upon device applicants have shown and upon the operation they have described, 
reversed; and rejection of claims 8, 9 and 10 affirmed on the references.—Mul- 
holland and Peiler, Application (Board of Examiners, Patent Office.)—Index Page 


2948, Col. 5. 
PATENTS: Issued: Anticipation. 


method of closing packages. 


PATENT No. 1604821, issued to Gwinn, October 26, 1926, for improvement in 
One claim of the application rejected as antici- 
pated.— Gwinn, G. W. (Bdard of Examiners, Patent Office.)\—Index Page 2948, Col. 7 


PATENTS: Issued: Claims of Application Rejected: Estoppel. 


chine. 


ATENT No. 1603326, issued to Dement, October 19, 1926, for a computing ma- 
Rejection of certain claims on ground of estoppel by reason of appli- 


cant’s previous participation in interference with Hopkins and his present assertion 
of a claim to invention Hopkins had when applicant deliberately omitted to assert 
it while Hopkins was present to contest claim.—Dement, Ex parte (Decision, Com’r 


of Patents.) —Index Page 2948, Col. 2. 


PATENTS: Issued: Claims Rejected: No Patentable Advance Over Prior Art. 


ATENT No. 1603264, issued to Barker October 19, 1926, for improvement in 
dumping mechanism for motor trucks. 


Claims 1, 7, 10, 11, 12, 18, 15 and 16, 


of application rejected as showing no patentable advance over prior art; Claims 6 
and 14 of application allowable——Barker, Percy E., Application (Board of Ex- 
aminers Patent Office.)—Index Page 2949, Col. ‘1. 


PATENTS: Specific Invention: Equivalents: Formal Variations. 


trict Court, Northern District of Ohio.) 


so high as to be out of all reason, and put 
Deppe’s patents beyond the possibility 


| of successful illustration or operation. 


| agree 


And it is upon the statements of these 
letters as well as upon said solicitor’s 
arguments of like tenor before the Ex- 
aminer that defendant relies largely in 
its contention relative to the contents 
of the file wrapper. In fact defendant’s 
expert admits that the apparatus illus- 
trated in the patents in suit is incapable 
of producing any such temperature. 


Solicitor’s Arguments 

Are Held Not Binding 

To me, however, the whole history of 
Deppe’s doings, including experiments, 
letters, disclosures, claims and specifica- 
tions show an essentially different con- 
ception, and, therefore, and for the rea- 
sons above set forth, I am unable to 
with the defendant that any 


' estoppel has arisen by reason of the 


arguments of the patent solicitor. Wes- 
tinghouse v. Condit, 194 Fed. 427; Spald- 
ing v. Wanamaker, 256 Fed. 533; Baltz- 
ley v. Spengler, 262 Fed. 426. 

And even if these arguments appear- 
ing in the file contents were admissible, 
these same contents would also show 
that at the time the Examiner allowed 
the application his mind and that of 
the applicant were in agreement upon 


THE patent in this case, published in United States Daily, Index Page 2852, Col. 2, 
should read No. 1031236.—Firestone Steel Products Co. v. T. P. Goodbody (Dis- 


the partial pressure interpretation of 
the expression “boiling point”, as may 
be gathered from the language of the 
applicant’s letter, bearing date March 
1, 1919 (in the abandoned application 
from which many of the claims in issue 
in the process patent came) as follows: 


“This handling of the mixture seems 
to automatically reduce the boiling point 
of the oil constituents.” 

His letter of November 20, 1919, also 
contains these two phrases: 

“breaking up and diffusing oil fuel in 
air lowers the boiling point, and _in- 
creases evaporation.” 

“lowers boiling point of liquids, while 
automatically carrying the mixture in 
mass to high temperature.” 

Two forms of infringement are pre- 
sented by the record in machines sold 
prior to the commencement of suit, 
known respectively as the Buick 1922 
Model] and the General Motors Truck, 
1922 Model, both of which operate in ac- 
cordance with the idea which Deppe was 
first to advance. 

In defendant’s catalogue (Pl. Ex. 46, 
p. 9), issued prior to commencement of 
suit, appears the following: 

“To make certain that every drop is 
vaporized before entering the valve 

(Continued on Page 13, Col. 4.) 
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Inventions 


na 
Devices 


Applicant Awarded 
Patent on Invention 
For Closure of Jars 


Doubt of Lack of Invention 
Resolved in Favor of 
Messrs. Ingram by 
Examiners. 


INGRAM, ALFRED AND HARRY; BOARD OF 
EXAMINERS, PATENT OFFICE; NO. 
11496. 

Patent No. 1604123 was issued to Al- 
fred and Harry Ingram, October 26, 
1926, for improvement in closures. for 
jars, tumblers, and other receptacles, 
upon application Serial No. 391054, filed 
June 238, 1926. 

The Board of Examiners, E. S. Henry, 
S. F. Smith and G. R. Ide, in appeal 
No. 11496, on April 10, 1926, reversed the 
examiner’s final rejection of claims 1 to 
6 of the application. 

G. L. Wheelock and W. G. Henderson 
appeared for appellants. 

This is an appeal from a final rejec- 
tion of claims 1 to 6 inclusive. Claim 
1 is representative of the claims on ap- 
peal: 

1. In combination with a receptacle, 
a closure therefor comprising a cap of 
thin, flexible and comparatively tender 
material having a depending skirt portion 
containing an annular recess which ex- 
tends around the receptacle, a gasket in 
said recess to form an annular side seal 
and a tear-off tab integral with and ex- 
tending from the lower edge of said 
skirt portion, said tab containing a hole 
to receive a pointed instrument with 
which the tab may be torn upwardly 
through said skirt portion to release the 
cap. 

The references relied upon are: 

Greenwald, 1320466, November 4, 
1919; Ingram et al., 1353396, Septem- 
ber 21, 1920; Weissenthanner, Fr., 
341866, August 22, 1904: 

Combination Receptacle. 

The thing claimed is the combina- 
tion of a receptacle such as a jar or 
tumbler with a gasket and special form 
of cap. The gasket is an annular mem- 
ber having side engagement with the 
upper portion of the receptacle adjacent 
the open end. The cap is formed of thin, 
flexible and comparatively tender ma- 
terial and has an annular recess to re- 
ceive the gasket. The cap also has a 
depending skirt portion with a tear-off . 
or tabs extending from the lower edge 
of the skirt portion. The tab or tabs 
are provided with reinforced holes to 
receive a tool by means of which the 
tab may be torn upward through the 
skirt portion to aid in the removal of the 
cap. 

The reference which the examiner 
makes the basis of his rejection is ap- 
pellants’ prior patent No. 1353396, 
granted on an application pending con- 
currently with the instant application. 
Some point was made during the prose- 
cution of the case of the copendency of 
the two cases and it was urged that be- 
cause of this fact the prior patent was 
not available as a reference. We think 
the point is not well taken since if the 
present case contains no further inven- 
tion over the patent, as held by the ex- 
aminer, obviously a second patent should 
not be granted. The cap of the prior 
Ingram et al., patent is formed of cellu- 
loid and has no tear-off tabs. It is the 
view of the examiner that it would be 
uninventive to provide the Ingram et al., 
construction with tabs of the character 
mentioned in view of the tear-off tabs 
disclosed in the Weissenthanner French 
patent. We doubt if any one would think 
of applying tear-off tabs to the celluloid 
cap of Ingram et al. Celluloid which 
is heavy enough to serve as material 
for a jar cap cannot fairly be described 
as “thin, flexible and comparatively ten- 
der material.” 

Examiner Reversed. 

What we have in mind is that owing 
to the character of material of which 
the Ingram et al. cap is formed it is 
not obvious how tearing-off tabs could 
be added to the cap skirt so as to func- 
tion as appellants’ tabs are intended to 
function. All of the appealed claims in- 
clude a limitation to the effect that 
the tab or tabs are provided with a hole 
to receive an instrument for perform- 
ing the tearing operation and some of 
them are further limited to include a 
reinforcement for the tab, the purpose 
of the reinforcement being to prevent 
the hole from tearing out towards the 
margin of the tab. The examiner holds 
that the Weissenthanner tabs are rein- 
forced and this is true but the tabs are 
not provided with a tool receiving hole. 
For this latter feature the examiner re- 
lies on the Greenewald patent which 
shows a receptacle top having tabs pro- 
vided with tool receiving holes. The 
tabs, however, are not tearing tabs. 

In order to meet the claims, taking 
the Ingram et al. patent as a basic refer- 
ence, it would be necessary to change 
the material of which the can is formed, 
provide tearing tabs having tool receiv- 
ing holes and reinforce the holes. It 
is our view that there is no such clear 
combination of references suggested as 
to justify the rejection of the appealed 
claims. Holding as we do that the ques- 
tion of lack of invention is not free 
from doubt we think the doubt should 


be resolved in appellants’ favor and the 
claims allowed. 


The decision of the examiner ig 


re- 
versed. ie 
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Receivership 


Circuit Court Rejects Claim Against Receiver —- 


Of Insolvent Bank for Draft Left for Collection 


Reverses Decision 
Of District Court 


Holds Claimant Must Prove 
Prdceeds Were Segregated 
in Separate Fund. 


THE FARMERS NATIONAL BANK OF BUR- 
LINGTON, KANSAS, ET AL., V. Ira A. 
PripsLE, Doinc BUSINESS, ETC., Cir- 
cuit Court oF APPEALS, EIGHTH Cir- 
cuit, No. 7212. 

The decree of the District Court, Kan- 


sas, that a receiver of an insolvent bank, | 


which received a Graft for collection, 


holds the proceeds in trust for the de- | 


positor of the draft, was reversed on 


this appeal, where there was no proof 
that the draft or its proceeds went into 


: i i i f property | 
a specific identified piece ot PrP . | property or the value of the property 


or funds in the hands of the bank or 


receiver. 


The case was heard by Circuit Judges 
Sanborn, Stone and Kenyon, and the 


opinion was delivered by Judge Sanborn. | 


The full text follows: 
This is an appeal of N. M. Dudley, re- 


ceiver of the Farmers National Bank of | 
bank 


from a decree of the court below to the | 
Mass. 


Burlington, Kans., and of that 


effect that the receiver holds the sum of 


$1,046.89 in trust for the complainant, | 
Ira A. Pribble, that Mr. Pribble has a | 


preferential right over all other cred- 


itors of the bank to payment out of its | 
| of money was ever actually received by 


property in the control of its receiver 
and that the receiver pay that amount 


out of property of the bank to him forth- 


with. 


+ 


Cause of Action 
Outlined by Court 


The’ substance of the cause of action 
alleged was that the Farmers Bank on 
May 10, 1924, held for collection for the 
plaintiff his 
attached for 
Cooperative Elevator Company 0 
lington, Kans., the purchase pride 
a carload of corn which he had sold and 
shipped to the Elevator Company; that 
the Farmers Bank presented this draft 


of Bur- 


to the Peoples National Bank of Burling- | 
Kans., which, at the request of the | 
“paid to the said the | 


ton, 
Elevator Company, a 
ERarmers National Bank of Burlington, 
Kans., the said sum of Ten Hundred 
Forty-six and 89-100 Dollars ($1,046.89) 
and that said sum of money so paid by 
the said the Peoples National Bank of 
Burlington, Kans., was actually received 
by the said the Farmers National Bank 


of Burlington, Kans., and that the same | 


has not at any time been remitted to 


the said plaintiff;” that Mr. Dudley was | 


appointed receiver of the Farmers Bank 
on May 21, 1924, 


and property of that bank, “inciuding 
the said sum of money so collected by 
the said the Farmers National Bank of 
Burlington, Kans., to-wit, Ten Hundred 


Forty-six and 89-100 Dollars ($1,046.89) | 
which had theretofore been paid to said | 


Farmers National Bank of Burlington, 
Kans.,” and that the receiver has had 
the possession and control of the moneys 
of the said plaintiff so paid to the said 
Farmers Bank ever since. 

The receiver by his answer denied that 
the Farmers Bank ever received the pro- 
ceeds of the draft on the Elevator Com- 


pany, denied that any of such proceeds | 


ever became a part of the assets of that 
bank, denied that.its assets were ever 
augmented thereby and denied that he 
as receiver ever reecived or had posses- 
sion of any of such proceeds. 


Court Quotes Rule 
On Cestui Que Trust 


It is clear that counsel for the plain- 
tiff were familiar with and probably had 
before them when they drew this com- 


plaint the established rule in the Fed- | 


eral courts prescribing the facts requisite 


stablish a cause of action by tui | 
ae Steaeeen S cause Of action by & cost | draft and the bill of lading to it on May 


que trust to recover from the receiver 


of the property of an insolvent corpora- | 


tion the payment in full of a trust fund 
in his possession in preference to the 


ayment of anything to its general cred- 
_ . . . | It was collected by that bank and its 


itors, for they pleaded and set forth 
such facts in the complamt as stated as 
perfect cause of action in accordance 
with that rule, which is: 

“It is indispensable to the mainte- 
nance by a cestui que trust of a claim to 
preferential payment by a receiver out 
of the proceeds of the estate of an in- 


solvent that clear proof be made that | 
the trust property or its proceeds went | 
into a specific fund or into a specific | 
| vator 
| items 


identified piece of property which came 
to the hands of the receiver, and then 


the claim can be sustained to that fund | 


or property only, and only to the extent 
that the trust property or its proceeds 
went into it. It is not sufficient to prove 
that the trust property or its proceeds 
went into the general assets of the 
insolvent estate and increased’ the 
amount and value thereof which came 
into the hands of the receiver.” Em- 
pire State Surety Co. v. Carroll County, 
194 Fed. 593, and cases there cited; 
Beard v. Independent. School District, 
88 Fed. 375; In re Seven Corners Bank, 
58 Minn. 6; American Canning Co. v. 
Williams, 176 Fed. 816; Willoughby v. 
Weinberger, 15 Okla. 226; Macy v. 


Roeden Beck, 227 Fed. Fed. 347, 356; | 


Central Trust Co. v. Chicago A. & N. 
Ry. Co. 232 Fed. 936, 943; State Bank 
of Winfield v. Alva Security Bank, 234 
Fed. 847, 849; Titlow v. McCormick, 
236 Fed. 209; Zenor v. McFarlin, 238 





| hand, 
draft with bill of_ lading | 
$1,046.89 on the Farmers | 


of | on the 


that he thereupon | 
took possession of the assets, moneys | 





| the Farmers Bank closed and 
| solvency became known, the 
| Company, the drawee of the draft, paid 


| of the proceeds of the draft. 


| May 12, 1924. 





North American Co., 255 Fed. 945, 947; 
Mechanics & Metals Natl. Bank  v. 
Buchanan, ... Fed. (2d)... The 
doctrine that a cestui que trust whose 
property had helped to swell the general 
assets of a corporation, which was or 
became insolvent, has a prior right to 


or interest in those general assets with- | 
identification and tracing | 
| of such claimant’s property was again 


out specific 


expressly repudiated by this court in 
the case last cited. 


Claim for Preference 


| Declared Untenebdle 


The fact that the claimant’s property 
paid or reduced the indebtedness 


that it will pay-a larger percentage of 
its debts justifies no lien on its assets by 


| or preference in payment to the cestui 
| que trust, (1) because such a reduction 


of indebtedness does not increase the 


of the insolvent and (2) because the 


| property of the claimant so used to pay 
Roscoe W. Graves and O. T. Atherton 
submitted brief for appellants; David | 


Ritchie and Omer D. Smith for appellee. | and therefore cannot be traced into the 
itcnie . ’ 


a part of the insolvent’s general in- 
debtedness or liability never goes into 


property or assets of the insolvent which 
subsequently come into the possession of 
the receiver. Titlow v. McCormick, 236 
Fed. 209; American Can Co. v. Williams, 
176 Fed Fed. 816; Lucas County v. 


| Jamison, 170 Fed. 338; Multnomah v. 


Oregon National Bank, 61 Fed. 912; 
Beard v. Independent School District, 
88 Fed. 370; Hecker-Jones-Jewell Mill. 
Co. v. Cosmopolitan Trust Co., 242 
181. 

The plaintiff -did not prove nor was 
any substantial evidence produced to 
the effect that the sum of $1,046.89 
was ever paid as alleged by the plaintiff 
to the Farmers Bank or that that sum 


that bank as alleged in the complaint 


of the plaintiff; nor did the plaintiff | 


prove nor was there any substantial evi- 
dence that the receiver who was ap- 
pointed on May 21, 1924, ever received 


| that $1,046.89, or that he ever had pos- 
| session or control thereof as alleged in 


the plaintiff’s complaint. On the other 
these were the relevant facts 
established at the final hearing: 

On the 10th day of May, 1924, the 
Farmers Bank had the plaintiff’s draft 
Elevator Company for $1,- 
046.89 and the bill of lading attaching to 
it for the corn for collection of the 
draft. The Elevator Company, the 
drawee, was a customer of the Peoples 
National Bank of Burlington. It was 
the custom 
a clearance between themselves at about 
2:30 in the afternoon of each day by a 
setoff and exchange of checks and drafts 
on each other. A short time prior to 
2:30 in the afternoon of May 10, 1924, 
each of these banks added the amounts 
of the checks and drafts it had on and 


held the larger amottnt and then the 
holder of this larger amount sent its 


messenger to the other bank with its | 


checks and drafts on thag dank, offset 
and exchanged them and collected the 
difference between their respective 


| amounts. 


Draft Declared Used 
To Offset Checks 

On that day the Peoples 
Bank held checks and drafts against 
the Farmers Bank aggregating $115.13 
more than the aggregate amount of the 


checks and drafts held by the Farmers | 
Bank against it and the Farmers Bank | 


paid this $115.13 te the Peoples Na- 
tional Bank. Among the checks and 
drafts held by the Farmers Bank and 
checks 


payment of that bank’s and 


| drafts on and against it, was the plain- 


tiff’s draft on the Elevator Company 
for $1,046.89. Thereafter, on the same 
day, May 10, 1924, two days before 
its in- 


it to the Peoples National Bank, which 
had received it in payment of some of 
Farmers Bank. 
cepted the payment of the draft on the 


Elevator Company and delivered that 


10, 1924. Here the proof ceases as to 


far as the proof goes, its proceeds rest. 


proceds went into that bank on May 10, 
1924. The Farmers Bank received none 


ceived no fund or money through the 


the balance $115.13. 


The fact that the receiver gave this | 


irrelevant testimony, to wit, that the 
records of the Farmers Bank showed 
that the amount of the draft on the Ele- 
Company and some other cash 
were included in a draft for 
$1,800.90, which that bank subsequently 
drew on its account on the Commerce 
Trust Company of Kansas City, but that 
the latter company refused to pay that 
draft because the Farmers Bank had 


failed and closed before the draft reached | 
| the Commerce Trust Company, has not 


been overlooked, but it was utterly im- 


pany the 
parties 
draft. 
No Evidence Offered 

To Show Cash in Bank 


The Farmers Bank closed insolvent on 


remained unchanged by that 


1924, that the receiver took possession 


of any of the property of the bank and | 


he testified that the records of the Farm- 
ers Bank “showed that on the day it 


Fed. 721, 725; Scullin Steel Co. v. | suspended business there was cash and 


of these banks to make | 





National | 


| difference is plain. 


| which was added to the assets. 
the collection of the plaintiff’s draft for | 
; $1,046.89 and in the People Bank, so 


| thereby 
It re- | 
| suit of the cestui 
clearance, but paid to the Peoples Bank | 


° 5 | ‘ i i at 
material, because in the absence of the | trusts, did not in tha 


payment of the draft on the Trust Com- | 
rights and equities of the | 


It was not until May 21, | 





Rules Are Explained 
On Cestui Que Trust 


Plaintiff Declared to Have 
Only the Status of Gen- 
eral Creditor. 


sight exchange on hand, which subse- | 
| Clayton, 56 Fed. 759, the Circuit Court 


quently came into his hands, in the sum 
of $6,368.66.” 


| received or offered tending to prove how 
| much of this $6,368.66 was cash or how 


| much was sight exchange, or what the 
or | 


| liability insolvent corporation so | ~ * : 
eee on eee oor | ceived or offered tending to prove what | 


| general mass ‘of its moneys, charges the 


sight exchange was. No evidence was re- 
the checks or drafts or the amount of 
the checks and drafts, 


against the Peoples Bank 


which the Farmers Bank paid through 
the clearance the checks and drafts on 


and against that bank which it held; nor | 


was there any evidence received or of- 
fered to prove what the checks and drafts 
were or what the amount of them was 
with which through the clearance the 
Peoples Bank paid the checks and drafts 
against it to the Farmers Bank. 

In this state of the proof the fact is 
established, and its existence is not con- 
tradicted by any evidence, that the Farm- 
ers Bank never obtained or received any 
of the cash in this $6,386.66 from or on 
account of the plaintiff’s draft for 
$1,046.89. On the other hand, it ex- 
pended $115.13 to make the clearance by 
means of which it used this draft to pay 
some of the checks and drafts which the 
Peoples Bank had against it. Nor is 
there any substantial evidence that any 
part of the sight exchange in the 
$6,386.66, which subsequently came 
the receiver’s hands, was in any way 
derived from the plaintiff’s draft for 
$1,046.89. The legal presumption is that 
that draft and the other checks and 
drafts on or against the Peoples Bank 
which the Farmers Bank delivered to the 


Peoples Bank on May 10, 1924, through 


the clearance, were delivered to it to pay 
and received by that bank in payment 
of the checks and drafts which the 
Peoples Bank held against it and which 
were paid by the checks and drafts the 
Farmers Bank delivered to the Peoples 
Bank and which that bank accepted in 
payment thereof. Those checks and 
drafts, in the absence of plenary evidence 


to the contrary, and there is none, were | 
paid by the clearance and none of them | 
| or of their proceeds ever came to the re- 


ceiver’s hands in the $6,368.66, because 
they had been paid by the clearance on 
May 10, 1920, two days before the bank 
closed. 


| Use of Draft Held 


against the other and ascertained which | Not to Create Lien 


The result is that the only effect of 
the use of the draft of $1,046.89 in the 
clearance and transaction of May 10, 
1924, was not in any way to increase the 


draft, and such a reduction of its indebt- 
edness creates no preferential trust in or 


| lien on the assets of the insolvent over 


the claims of its general creditors. 
The argument that the use of a trust 
fund by an insolvent trustee to diminish 


| its indebtedness is equivalent to the use 


of it to add specific and traceable prop- 
erty to its assets is fallacious. The in- 
dispensable requisite of a trust in cases 
of this kind is the ability to take out of 
the property of the insolvent a traceable, 


: | identified part of it which the insolvent, 
delivered by it to the Peoples Bank in | 


in violation of its duty as a trustee, has 
put into it. In a simple case the radical 
If an insolvent has 
assets worth $5,000 and owes $10,000 and, 
in violation of its trust, it puts into its 
assets Government bonds of its cestui que 


| trust worth $5,000, the cestui que trust 
Elevator | 


may recover these bonds or their trace- 
able proceeds, because such a recovery 
theoretically does not diminish the assets 


| the insolvent rightfully held nor deprive 
the checks and drafts it held against the | 
The Peoples Bank ac- | 


its general creditors of their recourse to 
that property. The $5,000 of assets 
which it had remains and is still avail- 
able for the general creditors after the 
withdrawal of the $5,000 of ‘trust money 
But, if 
part of such insolvent’s indebtedness of 
$10,000 is its promissory note of $5,000 
and, if in violation of its duty, it uses the 
bonds or money of its cestui que trust to 
pay and does thereby pay that note, 
reducing its indebtedness to 
and the trust money at the 
que trust is then 
$5,000 of assets, 


$5,000, 


taken out of the 


| there then remains nothing to pay the 
general creditors who by such a proceed- | 


ing lose the 50 per cent of their claims 


which they would have received out of the | 
$5,000 of assets the debtor had before | 
the $5,000 of its indebtedness was paid 


by the $5,000 of trust money. 


| Refers to Decisions Cited 


In Support of Claim 


Mr. Justice Bradley, f-om whose opin- 


ion in Frelinghuysen v. Nugent, 36 Fed. | 


225, 229, counsel for the plaintiff quote 
some general statements relative to 
case decide or 
adopt the theory that the unlawful use 
of trust money by a trustee in violation 
of its trust vested in its cestui que trust 


| a like right to its recovery from its re- 


ceiver, that the deposit of it and adding 


| its value to the assets of the insolvent 


might have created. Justice Bradley 


| held in that case that no trust ex male- 


ficio was proved. In American Can 
Company v. Williams, 178 Fed. 420, 
cited by plaintiff, the court held that the 
identification and tracing of the trust 
funds into the hands of the receiver or 
other person from whom it was to be 
taken was essential to the recovery 





No evidence, however, was | 


other than the | 
| draft on the Elevator Company, on and 
were with | 


| and after the bank becomes insolvent the | rulings by appeal on writ of error. 


into | 








Drafts 


Creditors 


thereof from such receiver. It is not 
denied that decisions and opinions of 
courts have been rendered to the effect 
that a cestui que trust may have pay- 
ment of claims for trust funds from the 
receivers of assets of insolvents in pref- 
erence to their general creditors with- 
out identification or tracing, and that 
they may have such payments because 
trust funds were used to pay some of the 


| debts of the insolvent; but those opin- 


ions are not in accord with the estab- 
lished principles, rules and practice in 


| equity in the courts of the United States 
| or with the great weight of authority | 


throughout the United States. 
In Anheuser-Bush Brewing Assn. vs 


of Appeals of the 5th Circuit decided 
that: 


“A sbank holding a draft for collec- | 


tion and returns, which accepts a check 
of the drawee, one of its depositors, and 
without separating the amount from the 


same to the drawee, and credits the 
drawer on its books, holds the money as 
agent for the drawer, and not as trustee; 


drawer is a mere general creditor, and 
not entitled to priority of payment out 
of the bank’s assets.” 
Court Quotes Finding 
In Can Company Case 

In American Can Company v. Wil- 
liams, 178 Fed. 420, the plaintiff sought 
to recover from the receiver of an insol- 
vent bank the proceeds of drafts sent to 
the bank for collection; some of 


payable to the collecting bank; others 


were paid by the drawees out of their | tion to require the judges of the United | 


| States 


; : ; case i court jury at law. 
The assets which came into the hands of | case in that court to a jury 


the receiver exceeded the amount of the | 


own accounts as depositors—the funds 
being charged against such accounts. 


plaintiff’s claim, but it was not shown 


that the money represented the proceeds | 


of any of the drafts. The Circuit Court 
of Appeals of the 2nd Circuit said: 

“If the plaintiff’s contention be well 
founded, and to follow misappropriated 


| moneys it is only necessary to show that 


a receiver has, and that the trustee had, 
assets, the rule is simply that a demand 
for such moneys is a preferred claim 
against any substantial estate. To adopt 
this view is to do away with all the 
equitable principles out of which the 
right to follow trust funds grew.” 

In Mgchanics and Metals 
Bank v: BucHanan, 
Circuit Judge, deliyering the opinion of 


| this court, filed Apri! 28, 1926, said: 
“So, here, the answer simply admits | 


that the receiver is in possession of all 
the tangible assets of the bank. There 


| is no showing that the funds represented 


by this bookkeeping credit were ever seg- 
regated from the general mass of the 
funds of the bank. The bank neither re- 
ceived nor paid out ‘any money and a 
claim now exists for the full amount of 


the notes, but that claim is a general | 


one and insusceptible of being followed 
either in kind or by s 
hands of the receiver. 


| Proof Required to Show 
assets of the Farmers Bank, but possibly, | 
perhaps probably, to diminish its indebt- | 
| edness or liability by the amount of the | | ; 
Security 
| court said: 


Trust Went Into Fund 


“In State Bank of Winfield v. 
Bank, 232 Fed. 847-849, 


Alva 
this 


“ *To adopt that theory (as to a fund) 
is to reestabiish under a mere bookkeep- 
ing disguise the exploded notion that a 
trust fund may be recovered if it. can 
be traced into the general assets of an 
insolvent estate. * * * The rule is 
accurately stated and numerous author- 
ities cited by this court in the first case 
referred to (Empire State Surety Co. v. 
Carroll, 194 Fed. 593), as follows: 

“ ‘It is indispensable to the mainte- 
nance by a cestui que trust of a claim 
to preferential payment by a receiver out 
of the procceds of the estate of an in- 
solvent that clear proof be made that 
the trust property or its proceeds went 
into a specific fund or into a specific 
identified piece of property which came 
to the hands of the receiver.’ 

“The case made by the appellant falls 
short of this requirement. ‘Lransactions 
upon which it relies consisted of a mere 


insolvent bank. The assets of that bank 
were not increased thereby, nor were any 
funds set apart which, or any part of 


which, came into the hands of the re- | ; 
| creditors of the Dollar Company under 
the written contract and the recording 


ceiver:” 
Our conclusion is that the plaintiff in 


this case failed to prove two indispen- | 
| for conversion. 
| Ship of the property by the Dollar Gom- 


sable requisites to his alleged cause of 
action, first, that his draft for $1,046.89 


or its proceeds ever went into a specific | 


identified piece of property or fund or 
funds which were in the hands of the 
Farmers Bank when it closed on May 
12, 1924, and, second, that such draft 
or its proceeds ever went into a specific 
identified piece of property or fund in 
the hands or control of the defendant, 
the receiver. The decree below must 
therefore be reversed with directions to 
the court below to dismiss the bill on its 
merits with costs against the plaintiff. 
September 13, 1926. 


| Prescription, ¥ orm 1403 


Should Not Name Druggis! 


Section 1412, Regulations 60, ‘Prohi- 
bition and Industrial Liquor,” Thorpe, 
p. 807, has been amended in respect to 
physitians’ prescriptions, by Treasury 
Decision 3834, the full text of which fol- 
lows: 

Section 1412 of Regulations 60, ap- 
proved March 14, 1924, is hereby so mod- 


| ified as to provide that physigians, when 


writing prescriptions, Form" 1403, shall 


not name therein the druggist or pharma- | 


cist who shall fill such prescription, and 


| the space provided therefor in the said 


Form 1403 shall be left blank. All reg- 
ulations inconsistent herewith are re- 
scinded to the extent of such incon- 
sistency. 


| tioner; Charles M. Miller (Russell Gar- 
| nett and Alpha N. Brown were with him 


the | 





| have answered the petition, the relevant 


: |} made a written contract of conditional | 
National | 


Van Valkenburgh, | 
| Company’s agent in the store or place 


| dise of the value of about $30,000, that 


| accounts between the parties, that the 
| Dollar Company should sell this mer- 


stitution into the | the goods it had not sold. The contract 


| expressly provided that all tires ware- 


| and remain the property of the Tire 
| Company. 


| version of the property it had seized. 





| a motion for 2 
| Valkenburgh, who tried the case, set 
| aside the verdict. 

shifting of credits on the books of the | 
| was tri¢d was the first amended com- 


| act. 


| Company’s motion for a new trial is a 


| did it knowingly suffer one to be made. 
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Insolvency 


Writs of 


Mandamus 


Cireuit Court Refuses Writ of Mandamus 


To Stop Transfer of 


Sustains Decision 
Of District Court 


Holds Defendant Has Ample 
Remedy in Appeal if Find- 


ing Is in Error. 


HENDERSON TIRE & RUBBER COMPANY, V. 
ALBERT L. REEVES AND MERRILL E. 
Otis, JUDGES OF THE UNITED STATES 
District Court, Etc., ET AL., CIRCUIT 
Court oF APPEALS, EIGHTH CIRCUIT, | 
No. 293. 
A petition for a writ of mandamus, or | 

prohibition, to require the judges of the | 


| United States District Court to try a case | 
| in that court to a jury at law was de- | 


nied by the Circuit Court of Appeals, | 
Eighth Circuit, after the case was trans- 
ferred to the equity “ae for, if the 
final decree should be against the peti- 
tioner it may obtain a review of the 


Leland Hazard (Maurice H. Winger 
was with him on the brief), for peti- | 
on brief), for respondent. 


Petitioner Alleges 
Violation of Rights 


The petition was heard by Circuit 


Judges Sanborn, Stone and Kenyon. The J 


drafts had been paid to the bank by the | first named delivered the opinion, the 


drawee’s checks on outside banks made | 


full text of which folloWws: 
This is an original proceeding in this 
court for a writ of mandamus or prohibi- | 


| 
} 
| 
| 
| 


District Court below to try a | 
Counsel for the petitioner, the Hender- | 
son Tire & Rubber Company, a corpora- | 
tion, state in their brief that their | 
ground for the issue of the writ is that | 
the judges have improperly transferred 


are about to proceed to its trial as an | 
equity case in violation of the petitiener’s 
constitutional right to a trial thereof 
by a jury at law. This court issued its | 
alternative writ of mandamus on the pe- 
tition of the Tire Company, the judges | 


facts are admitted and are these. 
On March 19, 1923, the Tire Company 


sale with the Associated Dollar Tire 
Stores Company to deliver to the Tire 


of business of the Dollar Company au- 
tomobile tires, tools and like merchan- 


the Tire Company’s agent should keep 


chandise, that it should pay to the Tire 
Company for the articles it sold out of 
this stock prices stated in the contract 
and that at the end of the term of the 
contract, which was on September 30, 
1923, it should pay cash for the part of 


housed as therein specified should he 





The judges of the District 


Court, the respondents, held that be- 


| cause this contract was not recorded it 
| was void “as to all subsequent pur- 


chasers in good faith, and creditors,” 
under Revised Statutes, Missouri, 1919, 
Sec. 2284, ' 


Property Removed 
By Tire Company 

On June 22, 1923, the Tire Company 
entered the premises of the Dollar Com- 
pany, took and carried away all the tires 
and other property subject to this con- 
tract. On June 29, 1923, the Dollar 
Company was adjudicated a bankrupt. 
On September 21, 1923, the trustee in 
bankruptcy commenced an action at law 
against the Tire Company for the con- 


The Tire Company answered, the case 
was tried to a jury which returned a 
verdict for the trustee for $15,000. On 
new trial Judge Van 


The complaint on which this action 


plaint. It contained four counts. 
Neither of them alleged or referred to 
the interest or rights of subsequent 


statute of Missouri. The first count was 


It alleged the owner- 


pany, the uwlawful taking and conver- 
sion of it by the Tire Company, and 
nothing more. The second count alleged 
that within four months prior to the 
adjudication the bankrupt suffered its 
stock to be taken over and that this 
constituted a fraudulent and void trans- 
fer under Section 70-e of the bankruptcy 
act; the third and fourth counts alleged 
that this transfer was in violation of 
Section 67-e and @Q of the bankruptcy 
The -wemorandum of Judge Van 
Valkenburgh on his decision of the Tire 





part of the record before us. 
memorandum he stated that: 
“The bankrupt made no transfer, nor 


In that 


The property was t~ken by the defendant 
in this case. As the Supreme Court said 
in Bailey v. Baker Ice Machine Company, 
239 U. S. 268-274. 

“‘The (preference) section leaves no 
doubt that to be within its terms the 
transfer must be one which a bankrupt 
makes of his own property and which 
operates to prefer one creditor over 
others.’ ” 

The memorandum leaves no doubt that 
he granted a new trial of the action be- 
cause in his opinion none of the causes 
of action pleaded in the first amended 
complaint was proved by evidence suffi- | 
cient to sustain a verdict against the 
Tire Company. The memorandum also 
shows that he was, however, probably | 








| an equitable lien upon the property in 


| the procedure by which it must be es- | 


| quired by the statutes of Missouri, that 
| subsequent to its date creditors of the 
Dollar Company, in reliance upon the 


| dise described in the ‘written contract, | 
| gave credit to the Dollar Company with- 


| Tire Company, that these creditors had 
| proved their claims in the bankruptcy 
| case of the Dollar Company and that he, | 


| under its contracts with its agents, and 


| Case Ordered Transferred 


| an action at law to the equity docket and | 


| it constituted a radical departure from 


| the Tire Company will be deprived of 


Law Suit 


of the opinion that it was possible that 
evidence might be produced of the rights 
of those who became creditors of the 
Dollar Company subsequent to the date 
of the conditional sale contract and that 
the trustee represented such creditors. 
He wrote in that memorandum: 

“The right of the trustee is that of 
the subsequent creditors who acquired 
a lien in equity by virtue of the statute 
which made defendant’s title void as to 
subsequent creditors. (In re Bothe, 173 
Fed. 597). The suit, therefore, must as- 
sume the character of one to establish 


the hands of the defendant. While that 
lien arises through statute, nevertheless, | 


tablished is distinctly equitable in its) 
nature.” | 

In this state of the case the trustee 
prepared and filed his second amended 
complaint in which he set forth the con- 
ditional sale contract word for word, 
alleged that it was not recorded as re- 


fact that the Dollar Company was in 
possession of and selling the merchan- 


out a‘notice of this contract with the 


as trustee, represented-them. He also 
alleged in this second amended complaint 
other facts which he claimed warranted 
the general creditors of the Dollar Com- 
pany and him as their representative to 
disregard the claims of the Tire Com- 
pany to the property under the written | 
contract with the Dollar Company and | 


he prayed for judgment against the Tire 
Company for $30,000 and for such other | 
relief as to the court might seem just 
and equitable. . 


To Equity Docket 
The Tire Company immediately made 


a motion to strike out his second 
amended complaint on the ground that | 


the cause of action for~conversion set 
forth by the trustee in his former plead- 
ings. The court denied this’ motion, the 
trustee then made a motion to transfer 
the case from the law to the equity 
docket and the court granted that mo- 
tion. Counsel for the Tire Company 
strenuously objected to this order and 
when these orders were made and ever | 
since have objected and excepted to each | 
of thm. They now seek through the 
petition of the Tire Company to this | 
court for -its writ of mandamus to re- 
quire the judges of the court below to 
refuse to try this case in equity and to 
require them to try it at law to a jury 
and they insist that if this is not done 





its constitutional right to a jury trial. 

The district judges undoubtedly denied 
the motion to strike out the second 
amended complaint and transferred this 
case to the equity docket in reliance 
upon Section 274a of the Judicial Code, 
which pyovides: 

“That in case any of said courts shall 
find that a suit at law should have been 
brought in equity or a suit in equity 
should have been brought at law, the 
court shall order any amendments to the 
pleadings which may be necessary to 
conform them to the proper practice. 
Any party to the suit shall have the 
right, at any stage of the cause, to 
amend his pleadings so as to obviate the 
objection that his suit was not brought 
on the right side of the court. The 
cause shall proceed and be detefmined 
upon such amended pleadings.” 


Court in Error, 


Tire Company Countends 

But counsel for the Tire Company 
contend that it was error for the dis- 
trict judges to deny the motion to strike 
out the second amended complaint and 
to transfer the suit and that this suit 
is still in reality an action at law for | 
conversion masquerading under the un- 
lawful disguise of a suit in equity and 
that, if the Tire Company answers the 
second amended complaint, it. will 
thereby estop itself from taking ad- 
vantage of its constitutional right to a 
trial of this action at law by a jury 
and that its only remedy is a writ of | 
mandamus to require the judges to re- 
fuse to try this casein equity and to 
direct them to try it at law to a jury. | 
Counsel for the judges object to the | 
issue of the writ on the ground that its | 
issue would not be in aid of its appellate 
jurisdiction, but that position is unten- 
able. The trustee’s suit has been com- 
taenced and is pending in a district ceurt 
of the United States within the ter- 
ritorial jurisdiction of this court and this | 
court has potential or actual appellate 
jurisdiction.of every such case before as 
well as after an appeal has been taken 
or a writ of error applied for, and it 
may issue its writ of mandamus to aid | 
or of prohibition to prevent the im- 
pairment of that jurisdiction. Barber 
Asphalt Pav. Co. v. Morris, 132 Fed. | 
947; McClellan v. Carland, 217 U. S. 
268; Frankel v. Woodrough, 7 Fed. 
(2d) "796. 

If, as counsel for the Tire Company 
contend, the trustee’s cause of action 
was and still is an action at law and 
the judges below have erroneously re- 
fused to grant its motion to strike out 
the second amended plaint and have 
erroneetsly transferred the action to the 
equity dogket, this court has plenary 
jurisdiction to review by appeal or writ 
of error those erroneous rulings and to 
correct them; and if, as counsel for the 
Tire Company insist, the Tire Company 
will be deprived of its right to a cor- 
rection of these errors by appeal or 
writ of error and of its constitutional 
right to a trial of this case by a jury 
if the Tire Company answers the second 
amended gomplaint and the district court | 








to Equity Docket 


tries the case in equity, then no other 
remedy than a writ of mandamus or 
prohibition seems to be available and 
adequate and this court ought, to issue 
its writ to protect the Tire Company’s 
constitutional right to a jury trial and 
to preserve its own appellate jurisdiction 
to review these alleged errors. 

But, has the Tire Company no other 
adequate remedy? May it not answer 
the second amended complaint, preserve 
its objections and exceptions to these 
alleged_errors, participate in the pro- 
posed trial in equity and after decree 
or judgment have the errors of which 
it complains reviewed by appeal or writ 
of error? Counsel for the Tire Com- 
pany answer this question in the nega- 


, tive and cite Ex parte Simons, 247 U. S. 


231. In that case the plaintiff pleaded 
in her first count a simple action at law 
for damages for a breach of a contract 
to pay “$50,000 for services rendered. 
The district court on motion of the de- 


| fendants transferred this case to the 


equity side of the court. On the peti- 


| tion of the plaintiff the Supreme Court 


issued its writ of mandamus to produce 
and to give the plaintiff the right to a 
trial by jury at common law. But the 
court did not decide, nor was the ques- 
tion presented to it in“that case, that, 
if the district court over the object 
and exception of the plaintiff had tric 

that count on the equity side of the 
court and had rendered a decree against 
her, the plaintiff could not have secured 


| a review and correction of that error 


by an appeal or writ of error and no 


| decision of any Federal court to that 


effect has come to our attention. On 
this question authorities from courts of 
States that by statutes have abolished 
or attempted to abolish the distinctions 
between actions at law and suits in 
equity are not persuasive, much less, 
controlfing. 


Distinction Between Law 


And Equity‘Practices Cited 

In the courts of the United States 
the basic distinction between actions at 
law triable by jury and governed by 


| the established rules and precedents of 


law and the Constitution and statutes 


| of the United States and suits in equity 
| founded on and controlled by the prin- 


ciples, rules and practice in chancery 
and determined by the conscience of the 
chancellor, still exist and, if when this 
case against the Tire Company has been 
finally heard no cause of action in equity 
has been proved against the defendant, 
it will be the duty of the trial court 
to render a decree in its favor even 
though at that time a cause of action 
at law has been proved. If the trial 
court should fall into the error of ren- 
dering a decree in equity against the 
Tire Company on such a state of facts 
that company, in our opinion, could cor- 
rect that error by appeal or writ of 
error. Investors Guaranty Corporation , 
v. Luikart, 5 Fed. (2d) 793,798; Libertyy. 
Oil Company v. Condon Bank, 260 U, 
S. 235, 236, 240; Scott v. Neely, 140 U. 
S. 106. It is not denied that if the Tire 
Company, without objection to or con- 
tention regarding the second amended 
complaint and the transfer of this suit 
to the equity docket, had answered the 


; second amended cdémplaint and partici- 


pated in a subsequent trial in equity 
without objection it might have waived 
its right to trial of its case in an ac- 
tion at law by a jury. But it has not 
done this and probably will not do it. 
Liberty Oil Co. v. Condon Bank, 260 U. 
S. 235, 236, 242; Procter & Gamble Co. 
v. Powelson, 288 Fed. 299. 


| Trustee’s Action 


Upheld as Proper 


Moreover, the Tire Company is the de- 
fendant in this case; the trustee is the 
plaintiff. He brought this suit at law 
for conversion. That action was tried 
at law to a jury and that jury returned 
a verdict against the Tire Company. The 


| court below granted the Tire Company 
| a new trial because in its opinion the 


evidence was insufficient to sustain that 
verdict. The Tire Company pleaded no 
counterclaim or cause of action against 
the plaintiff in answer to his first com- 
plaint. After that trial and the avoid- 
ance of the verdict of the jury the trus- 
tee had the right to dismiss his action 


| at law and thereafter to bring a suit 


in equity against the Tire Company. In 
effect that is what the trustee has done. 
The Tire Company has no constitutional 
right at law or in equity to compel the 
trustee to prosecute and try at law to 
a jury a cause of action at law against 
the Tire Company which the plaintiff 
does not desire to prosecute and which 
the plaintiff has failed to prove on the 
first trial. The trustee is now endeavor- 
ing by presenting his second amended 
complaint and transferring his case to 
the equity docket to maintain his suit 
in equity against the Tire Company. 


| Counsel for the en are of the 


opinion that the court below has fallen 
into fatal errors prejudicial to the Tire 
Company by denying its motion to strike 
out the second amended complaint, which 
they insist pleads a cause of action that 
is a radical departure from the cause 
of action in his original complaint, and 
by ordering the transfer of the case to 
the equity docket. They have made and 
preserve their objections and exceptions 
to these rulings and, if the final decree 
shall be against the Tire Company, in 
our opinion it can obtain a review of 
these rulings in this court by appeal 
or writ of error. 

The writ of mandamus is an extra- 
ordinary remedy, available where or- 
dinary remedies fail or are inadequate. 
Neither the writ nor an applicatio. for 
it is available as a substitute for an ap- 
peal or writ of error and the alleged 
errors to which reference has becn ‘nade 
may not be reviewed by the -1se of this 
writ. The petition “)r it must be and 
it is denied. 

September 13, 1926. 
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Personal 


Injury 


Judgment Reversed 
In Suit for Damages 


New Trial Is Granted Injured 
Switchman of Missouri 
Pacific Railroad. 


Ack THOMPSON v. MIssouRI PACIFIC 
RAILWAY CoMPANY; CIRCUIT COURT OF 
APPEALS, EIGHTH CircuIT; No. 7372. 


In an action brought by a switchman 
against a railroad for personal injuries 
alleged to have been caused by an inse- 
cure ladder on a freight car, the judg- 
ment of the District Court, Eastern Dis- 
trict of Missouri, for the railroad com- 
pany was reversed by this review by the 
Circuit Court of Appeals, Eighth Cir- 
cuit. 

W. H. Douglass (Douglass, Inman & 
Horsefield were with him on the brief), 
for plaintiff in.error; Merritt U. Hay- 
den, James F. Green was with him on 


the brief), for defendant in error. 
The full text of the opinion follows: 
Before Van Valkenburgh and Booth, 
Circuit Judges, and Phillips, District 


Judge. 

Booth, Circuit Judge, 
opinion of the court. 

This is a writ of error to review a 
judgment in favor of defendant in error, 
defendant below, entered upon a verdict 
in a personal injury case. 

The complaint alleges that at the time 
of the accident plaintiff was in the em- 
ploy of defendant as a switchman in 
the yards at Dupo, Illinois; that at the 
time of the accident both plaintiff and 
defendant were engaged in interstate 
commerce; that in the yard where plain- 
tiff was working, was a lead track run- 
ning north and south; that at its south- 
ern end the lead track was on a grade, 
so that cars released at that point would 
run by gravity down the lead toward 
the north; that a number of switch 
tracks ran from the easterly side of the 
lead track, numbered respectively from 
south to north 25 to 32; that it was the 
custom of defendant in distributing cars 
to the switch tracks, to pull a train onto 
the grade or “hump” at the southern 
end of the lead, and there cut the cars 
off and run them down the lead to the 
desired switch track; that it was cus- 
tomary for a switchman to ride these 
cars down to the switch tracks; that the 
switches were operated by a man sta- 
tioned in a tower near the south end of 
the lead; that the foreman in charge of 
the train which was being broken up, 
would designate which switch track each 
car was destined for by marking the 
number of the track on the car with 
chalk; that the towerman was so located 
that he could see the several switch 
tracks, and it was his duty to notify the 
foreman when a particular switch track 
was full; that it was then the duty of the 
foreman to switch no more cars onto 
that track until he had moved the cars 
already there on with an engine so as 
to make more room. 


Two Rungs of Ladder 


Declared Missing 

The complaint further alleges that 
about 3 a. m., December 26, 1924, plain- 
tiff was helping to distribute the cars of 
a train onto said switch tracks; that at 
the time of the accident he was riding 
a car destined for switch track 31; that 
it was necessary to pass track 28 in or- 
der to reach track 31; that there were 
a number of cars on track 28, and one 
of them had been left so close to the 
lead track that there was not clearance 
for a car coming down the lead; that as 
plaintiff came near track 28, riding his 
car on the lead, he saw that his car 
on track 28, so he stopped his car just 
before it hit the car on track 28; that 
following plaintiff’s car two other cars 
were coming down the lead destined for 
tracks beyond track 28; that seeing the 
danger of a collision between these two 
oncoming cars and his car, plaintiff tried 
to climb down the southwest corner of 
his car by making use of the handhold 
and ladder located near said corner; that 
two of the rungs were missing; that this 
caused plaintiff to fall from said car, 
by reason of which he sustained serious 
injury.] 

The complainant then charges as items 
of negligence on the part of defendant: 
leaving the car on track 28 too close to 
the lead; failure by the towerman to 
notify the foreman of the dangerous lo- 
cation of the car on track 28; failure of 
defendant to move said car on track 28 
from its dangerous location; sending the 
car upon which plaintiff was riding down 
the lead where it would strike the car on 
track 28; failure to provide a safe and 
suitable ladder on the car upon which 
plaintiff was riding, as provided by the 
Federal Safety Appliance Acts. 

Defendant in its answer admitted that 
it and plaintiff were engaged in inter- 
state commerce at the time of the acci- 
dent; denied the other allegations of the 
complaint; and set up assumption of risk 
and contributory negligence on the part 
of the plaintiff. 

The reply was a general denial. 


Court Holds Issues ! 
Include Negligence 


It is thus seen that the issues were: 
negligence of defendant as. to its com- 
mon law duties; negligence of defendant 
as to a statutory duty; assumption of 
risk and contributory negligence on the 
part of plaintiff. 

With the issues thus formed, the case 
proceeded to trial. The court in its 
charge to the jury eliminated from con- 
sideration a good many of the issues, 
.using the following language: 

“The petition was read to you, and 
there were a good many statements of 


delivered the 


THE UNITED STATES DAILY: 


Negligence 


Court Holds Error in Instructions Is Not Harmless 


On Theory J ury Will Discover Nonapplication to Facts 


negligence in that petiticn. And like- 
wise, the answer was read, and there 
were a good many defenses set uf in the 
answer. Now, much of that has been 
eliminated, and all of the assignments 
of negligence, as we lawyers speak of 
ther:, contained in the petition, are with- 
(rawn from your consideration, except 
one, and this is the allegation that the 
defendant violated what is known as the 
Federal Safety Appliance Act, in that it 
failed to have grab hooks or irons, or 
a ladder, on the side of this car. Plain- 
tiff asserts that there was a failure in 
this respect and that the plaintiff was 
injured as a result of that failure. The 
defendant denies that; and that is the 
issue which you have to determine. 

«* * ® defenses set up by the answer 
of the defendant in this case, assump- 
tion of risk and contributory negligence, 
are, by virtute of this narrowing of the 
issue, eliminated — the case.’ 


Plaintiff Clainks Court 
Was in Error 

The court left to the jury the ques- 
tions: whether defendant violated the 
provisions of the Federal Safety Ap- 
pliance Acts in failing to have a secure 
ladder on the corner of the car where 
plaintiff undertook to climb down; 
whether such failure by defendant, if 
it existed, was the direct, proximate 
cause of plaintiff’s injuries. 

Counsel for plaintiff states that the 
court was in error in charging that all 
assignments of negligence were with- 
drawn except violation of the Federal 
Safety Appliance Acts. Such was the 
understanding of the court, however, as 
distinctly stated in the memorandum on 
the motion for a new trial; and inasmuch 
as no exception was taken to the charge 
of the court in respect to this matter, 
and no mention was made of this alleged 
mistake of the court in the motion for 
new trial thereafter made, we conclude 
that the court was correct in the posi- 
tion taken. 

There are two assignments of error. 
The first challenges the admission in 
evidence of an application for employ- 
ment signed by plaintiff; the second re- 
lates to a portion of the charge to the 
court to the jury. We shall take them 
up in reverse order. 


Exception Was Taken 
To Court’s Charge 


The court charged as follows: 

“Now then, to come to the issue which 
you are to decide: If you believe that 
on the 26th day of December the plain- 
tiff was engaged in the performance of 
his duties and attempted to climb off the 
top of the car of the defendant that was 
switched by it in its yard * * * and if 
you further find that the car was not 
equipped on the side at one end with se- 
cure grab irons or handholds, and that 
one or more of said grab irons or hand- 
holds at the side of the car or end where 
the plaintiff attempted to climb off was 
missing, and that while plaintiff was 
climbing off of said car that he fell and 
injured himself,.and that the fall and in- 
jury to the plaintiff were caused in whole 
or in part because the grab irons or hand- 
holds of the car on the side where plain- 
tiff was climbing off were insecure or 
were off, if you find these to be the facts 
in the case, then your verdict ought to 
be in favor of the plaintiff.” 

Further along the charge was as fol- 
lows: 

“* * * if you believe that the north- 
east corner, that is, the corner that side- 
swiped, as the witnesses say, with the 
other car, if you believe that that was 
equipped with secure grab irons or hand- 
holds, and that the plaintiff could have 
used that handhold and got off the car, 
if you believe that that was possible for 
him to have used that with safety to 
himself, but instead of doing that, he 
went to the rear of the car, to the south- 
west corner and attempted to alight from 
that corner, and if that in his act in so 
doing was the sole cause of his injury, 
if you find those to be the facts, then 
the plaintiff ought not to be permitted 
to recover, and your verdict should be 
in favor of the defendant.” 

Exception was duly taken to this last 
paragraph, and it is challenged by the 
second assignment of error. 

The evidence for the plaintiff tended 
to show that the accident happened sub- 
stantially as alleged in the complaint 
(see allegation in brackets, supra). 

The instructions in the first paragraph 
above quoted correctly stated the law, 
and were applicable. The latter instruc- 
tion did not purport to be a qualifica- 
tion of the earlier, but was given inde- 
pendently. Just what its purpose was 
is not clear. The court in its memo- 
randum on the motion for new trial re- 
ferred to it and said that it was requested 
by the defendant. The court further 
said in reference to this instruction: 


Holds Instructions 
Did Not Affect Case 


“It was not intended to be an instruc- 
tion on contributory negligence and we 
do not so regard it. As it now appears 
the instruction might well have been re- 
fused. How the jury could have found 
from the evidence that the plaintiff could 
have descended in safety the ladder at 
the northeast corner of the box-car, is 
not easy to comprehend. That was the 
corner that was about to come in contact 
with another car on a side track. Plain- 
tiff saw this approaching danger and 
tried to escape it. The northeast cor- 
ner of the box-car did strike the other 
car before he was able to reach the 
ground. Yet this instruction authorized 
the jury to exonerate the defendant in 
the event that plaintiff could have got 
off the car at that corner.in safety at 
that very time. It is inconceivable that 
the jury was infiuenced by this in- 
struction to return a verdict for defend- 
ant, In other words, in our judgment, 


‘this instruction did not affect the out- 


tome of the case.” 
We agree with the trial court that the 





Application Is Ruled 
As Not Admsisible 


Document Showing Assumption 
of Risk of Deefndant’s Neg- 
ligence Would Be Invalid. 


instruction might well have been re- 
fused. We go further and say that in 
our judgment, the giving of it was error. 
The instruction was ungrammatical, con- 
fusing, inconsistent with the instructions 
theretofore given, and did not correctly 
state the law applicable to the case. The 
evidence did not present at case where 
an employe, having two courses of action 
open—one known to be safe and the 
other unsafe—chooses the unsafe way. 
On the contrary, the evidence disclosed 
that the plaintiff chose what appeared 
to be the safer of two courses of action. 
Whether the jury was influenced by the 
instruction, we cannot say. Such a re- 
sult was, however, in our opinion, neither 
impossible nor improbable. It can hardly 
be considered harmless error to give to 
a jury an erroneous instruction on a 
vital question in the case on the theory 
that the jury will discover that it has no 
application to the facts. Such errors 
do not come within the purview of Sec- 
tion 269 J. C., as amended by Act of 
February 26, 1919 (40 St. 1181). 


Court Disagrees With 
Defendant’s Contention 

It is contended by defendant that 
even though there was error in the 
charge of the court, yet the judgment 
should be affirmed, for the reason that 
there was no substantial evidence tend- 
ing to establish a violation by defendant 
of the Federal Safety Appliance Acts; 


or tending to establish that such viola- 


tion, if any existed, was the proximate 
cause of the injury to plaintiff. / 


We cannot agree with this contention. | 


There was substantial evidence that at 
least one of the rungs of the ladder at 
the corner of the car where plaintiff 
tried to climb down, was missing. Plain- 
tiff and the witness McFarland both tes- 
tified to this effect. Plaintiff was an ex- 
perienced switchman, accustomed to 


| climbing up and down ladders on bax- 


cars. His testimony that he tried but 
failed to find the rungs with his foot as 
he held on to the hand-hold on the top 
of the car, was in itself substantial evi- 
dence. 

But it is said that there was no proof 
of just how many rungs were required 
to be in the ladder by the rules of the 
Interstate Commerce Commission. Such 
proof was not necessary. While this 
court does not take judicial notice of the 
rules and regulations as such of the In- 
terstate Commerce Commission (Robin- 
son v. B. & O. R. Co., 222 U. S. 506), 
yet it does take judicial notice of the 
several Federal Safety Appliance Acts, 
and also of the fact of common knowl- 
edge that ladders on freight cars had 
been standardized as required by Sec- 
tion 2 and 3 of the Act of April 14, 1910, 
(36 St. 298) long prior to the time of 
this accident. The purpose of stand- 
ardizing them was well stated by the 
Supreme Court in Illinois Central R. Co. 
v. Williams, 242 U. S. 462, 466— 


Purpose of Safety 
Requirements Cited 


“Tt is equally clear that the purpose 
of the third section is to require that 
the safety appliances ‘provided for by 
section two of this Act’ shall ultimately 
conform to a standard to be prescribed 
by the Interstate Commerce Commission, 
that is, that they shall be standardized, 
shall be of uniform size and character, 
and so far as ladders and hand-holds are 
concerned, shall be placed as nearly as 
possible at a corresponding place on 
every car so that employes who work 
always in haste and often in darkness and 
storm, may not be betrayed, to their in- 
jury or death, when they instinctively 
reach for the only protection which can 
avail them when confronted by such a 
crisis as often arises in their dangerous 
service. It is for such emergencies that 
these safety appliances are provided— 
for service in those instant decisions 
upon which the safety of life or limb of 
a@ man so often depends in this perilous 
employment—and therefore this law re- 
quires that ultimately the location of 
these ladders and hand-holds shall be ab- 
solutely fixed so that the employe will 
know certainly, that, night or day, he 
will find them in like place and of. like 
size and usefulness on all cars, from 
whatever line of railway or section of 
the country they may come.” 


Law States Ladders 
Should Be Secure 


The provisions of the Federal Safety 
Appliance Acts required that after July 
1, 1911, ladders on freight cars should 
be secure; that within a limited period 
thereafter, to be fixed by the Interstate 
Commerce Commission, the ladders 
should be not only secure but stand- 
ardized. 

In the case at bar it is immaterial 
whether a standardized ladder was re- 
quired to have five or six rungs. The 
evidence tended to show that at least one 
of the rungs was “missing.” Such a lad- 
der on the side of a box-car was not a 
“secure ladder” within the meaning of 
the Federal Safety Appliance Acts. If 
a@ rung was “missing,” there was a vio- 
lation of those acts. 

Nor was there failure of evidence to 
show causal connection between the de- 
fective ladder and the injuries to_ plain- 
tiff. The testimony of plaintiff Was to 
the effect that he held on to the grab iron 
on top of the car, trying to find the 
rungs on the side of the car with his 
feet, until his hand hold was torn loose, 
and that then he drepped to the ground 








Interstate 
Commerce 


and was injured. This was substantial 
evidence of the causal connection. 

In view of the necessity of another 
trial, we advert for a moment to the as- 
signment of error relative to the intro- 
duction in evidence of the application for 
employment signed by plaintiff. The 
portion of the application objected to 
reads as follows: 

“Mr. W. L. Yowell, in employ of Mis- 
souri Pacific Railroad Company as Gen- 
eral Yard Master, has this day informed 
me of the duties connected with the em- 
ployment I am .about undertaking, viz., 
that 0 switchman, and has explained to 
me that the performance of said duties 
will expose me to great danger, the risk 
of which I assume for myself; and that 
I must use proper and constant care to 
avoid injury to myself and others. I 
have received a copy of the time table 
containing the printed rules and regula- 
tions of said carrier, with which I am 
to make myself familiar, and by them 
ond such additions thereto as may be 
made from time to time agree to be 
governed.” 

We think the objection to this docu- 
ment should have been sustained. 

If the purpose of offering it was to 
show merely that plaintiff had assumed 
the ordinary risks incident to the em- 
ployment, the document was immaterial 
and confusing, since under it plaintiff 
assumed no risks additional to those 
which the law required him to assume, 
in the absence of an agreement. If the 
purpose of offering it was to prove that 
plaintiff had agreed to assume the risks 
of defendant’s negligence, then the docu- 
ment was incompetent and immaterial, 
inasmuch as such a contract would be 
invalid under Section 5 of the Federal 
Employers’ Liability Act. Robinson v. 
B. & O. R. Co., 237 U.S. 84; Rief v. Great 
Northern Ry. Co., 148 N. W. (Minn.) 
309; Brant v. C. & A. Ry. Co., 294 Ill. 606. 

Judgment reversed with directions to 
grant a new trial. 

Filed October 4, 1926. 


Patent for Mixing 


Air With Gasoline 
Declared Intringed 


District Court Finds General 
Motors Corporation Has 
Used Invention of Will- 

iam P. Deppe. 


(Continued from Page 11.) 
chambers, the manifold has been designed 


to superheat the mixture at the point 


where the mixture is divided to pass into 
the various cylinders.” 

These structures are represented in the 
case both by drawings, Exhibits 14 and 
15, and by the specimen structures, Ex- 
hibits 16 and 17. 

As illustrative of the fact that these 
constructions conform to the language 
of the patents in suit, an examination 
of them both clearly shows provision for 
“mechanically breaking up and diffusing 
the mixture while applying heat” as well 
as for “highly heating the mixture at 
predetermined successive stages to pro- 
gressively raise the temperature of the 
mixture.” 

In the Buick 1922 Model one stage of 
the heating is provided for by a jacket 
immediately above the carburetor. An- 
other heating’ stage begins at or near the 
junction of the manifold branches and 
extends a substantial distance along each 
branch, the intake manifold and the ex- 
haust manifold being separated by one- 
thirty-second of an inch. 


Deppe Plan Declared 
Used for Trucks 


This means of progressive heating 
combined with the provision and means 
adopted for agitation of the mixture, ap- 
pear to me to show not only an intention 
to attain the Deppe mode of operation, 
but the successful accomplishment of 
that result. 

The same may be said of the General 
Motors Truck 1922 Model, in which one 
heating stage extends the entire length 
of the vertical part of the manifold and 
to a second heating stage, which extends 
from that point to and beyond the junc- 
tion. In the second stage the heat is 
provided through the common wall be- 
tween the exhaust and intake manifolds. 

Concerning agitation of the mixture, 
I am convinced that in both the Buick 
and the Truck the equivalent of the 
agitation referred to in the claims in 
suit is secured in the fact of the mix- 
ture being drawn with extreme rapidity 
from one port to the other, flowing as it 
does at a rate approximating a mile a 
minute and being constantly baffled or 
deflected by the presence of the valve. 
This activity of the mixture, coordinated 
with the progressive heating already 
noted, is productive of the desired in- 


‘tegration. 


The tests show that these two struc- 
tures under all ordinary conditions pro- 
duce the Deppe result of a dry, homogen- 
ous mixture of air and the whole fuel in 
gaseous form in accordance with the 
process claims by utilizing the Deppe 
means of the apparatus claims of co- 
ordinated agitation with progressive 
raising of the temperature to the re- 
quired amount to maintain the mixture 
in ga8eous condition until ignited. 


Court Says Tests 


Confirm Conclusions 

In my opinion the tests made by plain- 
tiffs’ witnesses of the Buick 1922 Model 
confirm these conclusions, having been 
maintained under all ordinary road con- 
ditions, and showing that under such con- 


‘ditions this 1922 Model produces, main- 


tains and delivers to the engine cylinder 
a dry, superheated, homogenous, gase- 


ous mixture throughout all the various. 


conditions to which an automobile is 
ordinarily subjected. Their\tests of the 
workings of the General Motors Truck 
1922 Model likewise confirm these con- 
clusions under all such conditions except 
as made in extremely cold weather. 
Iam much more impressed with plain- 
tiffs’ than with defendant’s tests, the 
latter ones, though extensive, having 
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Chattel 
Mortgages 


Circuit Court of Appeals Declares Chattel Mortgage ~ 
Upon n Crops Not In Esse se Invalid Under Nebraska Law 


Getatniiseindeni 


Opinion Says Tenancy 
Created in Common 


Lease Provided Tenant Should 
Pay One-Half of Crops 
as Rent. 


SAMUEL A, SWENSON Vv. FRED C. LairD, 
TRUSTEE IN BANKRUPTCY;. CIRCUIT 
CouRT OF APPEALS, ET AL., EIGHTH 
Circuit, No, 7221. 

In this case the question of the validity 
of a chattel mortgage upon things not in 
esse is raised, and the court rules that 
under the law of Nebraska such a mort- 
gage is of no effect. 

A. C. R. Swenson appeared for the ap- 
pellant, and S. S. Sidner and E. J. Lee 
for the appellee. 

A. C. R. Swenson (W. C. Cull on brief) 
for appellant; S. S. Sidner and E. J. Lee 
filed brief for appellee, Dodge County 
Bank of Hooper, Nebraska. 

The full text of the opinion by Judge 
Kenyon follows: 


Provision of Lease 
Is Outlined 

Gerhard H. Schriefer (hereinafter 
designated the bankrupt) was adjudged 
a bankrupt in the District Court of the 
United States for the District of Ne- 
braska, Omaha Division, in February, 
1924. Appellant filed claim in the bank- 
ruptey court for the sum of $520.83, 
arising partly from indebtedness evi- 
denced by two certain promissory notes 
of date July 12, 1920, and May 13, 1921, 
respectively, given to him by the bank- 
rupt, but principally by reason of a pay- 
ment by him of a certain note of bank- 
rupt of date May 27, 1921, upon which 
appellant was surety and which he paid 
May 5, 1928. October 2, 1919, appellant 
leased to bankrupt by written lease for 
a term extending from March 1, 1920, to 


| February 28, 1921, the Southwest Quar- 


ter of Section 25, Township 19, Range 7, 
East of the 6th P. M. in Dodge County, 
Nebraska. The rent to be paid was a 


portion of the crop raised. This lease 
was filed in the office of the County Clerk 
of Dodge County, Nebraska, on August 
17, 1923. Upon the expiration of the 
term therein provided no new lease was 
entered into, but the bankrupt held over 
year by year and was in possession of 
the premises when the bankruptcy was 
commenced in February, 1924. The lease 
contained this provision: 

“It is expressly agreed and understood 
by and between the parties hereto that 
the title and ownership of all swine, 
cattle, sheep or other live stock except 
work horses and mules which may be 
owned or kept on said premises, as also 
crops raised on said premises, or grain 
or feed stored on said premises, shall be 
and remain in said Party of the First 
Part absolutely until all claims held by 
the Party of the First Part against the 
Party of the Second Part, together with 
8 per cent interest thereon shall have 
been fully paid; such claims may be rep- 
resented either by note or book account 
and shall draw ‘interest from their sev- 
eral dates.” 


Appellant Claims One-half 
Of Crop Proceeds 


Appellant’s contention is that the one- 
half of the proceeds of the corn crop of 
1923 raised upon the land covered by the 
lease of October 2, 1919, should by reason 
of this provision of the lease, be applied 
to the payment of his claim of $520.83 
instead of being applied to the claim of 
appellee, Dodge County Bank of Hooper 
(hereinafter designated as the Bank). 

Appellee Bank claims the fund arising 
from the sale of said corn crop by virtue 
of the following facts: February 16, 1922, 
the bankrupt executed a chattel mort- 
gage to said Bank on his interest in the 
crops raised on appellant’s land as se- 
curity for two promissory notes, one for 
$1,500.00 and one for $740.00 payable 
August 2, 1922, given by bankrupt to 
said Bank. Another mortgage was given 
by the bankrupt to the Bank September 
24, 1923, upon his interest in the crops 
of 1928 raised on said land, to secure a 
note of $2,650.00 to the Dodge County 
Bank, payable December 11, 1923, which 
note included the indebtedness evidenced 
by the two notes secured by the former 
mortgage. This mortgage was duly filed 
in the office of the County Clerk of 
Dodge County, Nebraska, September 25, 


called upon the mechanism to answer de- 
mands not at all likely to be met with in 
ordinary use. 

And yet concerning these latter tests 
one of defendant’s experts says: 

“There is not really any fundamental 
discrepancy between the experimental 
limits of the plaintiffs and the experi- 
mental limits of the defendant. The 
plaintiffs got dry mixtures, the defendant 
got dry mixtures in substantially the 
same circumstances as plaintiffs.” 

In some of its tests, made under ex- 
treme conditions of load and speed, de- 
fendant claims sometimes to have ob- 
tained wet mixtures. A test such as this, 
largely artificial in its composition is 
not persuasive. 

In view of the above finglings, it is to 
me evident and I am of the opinion that 
the Buick 1922 Model and the General 
Motogs Truck 1922 Model infringe all of 
the claims in issue, gxcept that the 
Truck does not preheat the air and there- 
fore does not infringe claim 10 of the 
process patent. 

A decree in accordance with the fore- 
going will be entered with costs to the 
plaintiffs. 











| 


1923. There has been paid thereon ial 
sum of $1,337.00. Under these facts the 
question before the trial court to de- 
termine was whether appellant or ap- 
pellee Bank was entitled to bankrupt’s 
interest in the proceeds of the corn raised 
on the leased land in the year 1923. 


Referee Declares Bank’s 
Lien Is Valid 


The matter was referred to the Referee 
who made findings of fact and law, his 
conclusions being (a) that the lease did 
not reserve in appellant the title to the 
crops raised upon the land in the year 
1923; (b) that the relationship between 
appellant and bankrupt was one of land- 
lord and tenant only; (¢c) that the part 
of the crop the bankrupt was to give the 
landlord for the premises was rent; (d) 
that the lease could not be construed as 
providing for anything more than a lien 
of appellant upon the tenant’s share of 
the crop; (e) that the second chattel 
mortgage to the Bank was given upon 
the bankrupt’s part of the crop after it 
had been planted and was growing, and 
that the lien of the Bank was a valid 
one; (f) that the claim of appellant un- 
der the lease of October 2, 1919, to the 
bankrupt’s interest in the crops grown 
in 1923 was ineffectual for the reason 
that the lease was in the nature of a 
chattel mortgage and attempted to create 
a lien upon property not in esse. 

The claim of appellant to any part of 
the bankrupt’s share of the proceeds of 
the corn crop of 1923 as against the 
bankrupt was denied and said Bank was 
held to be entitled to said proceeds. 

The court approved and affirmed upon 
petition for review this decision of the 
Referee, and from this action of the 
court the appeal is taken. 

It must be borne in mind that the in- 
debtedness of the bankrupt to appellant 
is not shown by the record to have any 
connection with the rent or the farming 
operations, and no such contention is 
made. Appellant’s claim therefore is 
based on the theory that the provision 
of Section 8 of the lease (hereinbefore 
set out) created a reservation in him of 
title to crops grown three years there- 
after, and gave to him a right to take 
such crops to pay debts not in existence 
at the time the lease was executed and 
having no relationship with the farming 
operations on the land rented or any 
connection incidental or otherwise with 
the rent. 


Portions of Lease 
Quoted by Court 


Whether or not it is legally possible 
to make a lease under the laws of Ne- 
braska and the decisions of its courts 
which would sustain this theory we need 
not determine, for we are satisfied this 
lease cannot be construed as _ reserving 
in appellant title to crops raised upon 
the land. 

The seventh paragraph of the lease 
states that Schriefer agrees to pay as 
rent for such premises one-half of all 
crops of every description raised there- 
on. It also provides in the eighth para- 
graph that appellant, if he deem it neces- 
sary, may at the cost amd expense of 
Schriefer employ men and teams to go 
upon the premises, cut the weeds, cul- 
tivate the crops and do what is neces- 
sary to save them before they are in the 
granaries, the cost thereof to be a lien 
upon Schriefer’s share of the crops. 
These provisions are absolutely incon- 
sistent with the theory that the bank- 
rupt, Schriefer, did not have title to one- 
half of all the crops grown. 

Whatever refinement of reasoning may 
be indulged in, the consideration of all 
phases and provisions of the lease, shows 
that it was intended to create the rela- 
tionship of landlord and tenant. The 
bankrupt rented the land and was to 
pay as rental a part of the crop. He 
was a tenant and not a cropper as the 
term is defined by the Supreme Court 
of Nebraska. Hansen v. Hansen (Neb.) 
88 Neb. 517, 129 N. W. 982. 

This lease attempts to give appellant a 
lien upon bankrupt’s share of the crops 
as security for the rents or for claims 
held by appellant against bankrupt, 
especially including claims represented 
by note or book account. It is in the 
nature of a chattel mortgage on crops 
not planted. 


Mortgage on Unplanted 
Crop Held Invalid 


It is well established by the laws of 
Nebraska that an attempted mortgaging 
of crops in existence is invalid. In 
Brown v. Nelson et al (Neb.) 61 Neb. 
765, 86 N. W. 498, the Court said: 

“A stipulation in a lease of a farm for 
a term of years, as follows: ‘And it is 
further expressly agreed and understood 
by and between the parties hereto that 
all property of every name, character, 
and description belonging to said parties 
of the second part that shall be on said 
premises, or brought thereon by said 
second parties during the term of this 
lease, shall be holden as security for the 
payment of the rents above reserved un- 
til all be paid, and the same shall be and 
remain a lien upon the same from year 
to year until said payments of the rents 
for said entire term have been fully dis- 
charged and paid,—is ineffectual to cre- 
ate a lien, legal or equitable, in favor of 
the lessor for rents due and in arrears, 
on the crops grown thereafter. on the 
leased premises, and other property not 
in esse at the time, and afterwards 
brought thereon by the lessee.” 

This case was followed and approved 
in Thostesen v.'Doxsee et al (Neb.) 78 
Neb. 40, 110 N. W. 567. 


Similar Case Quoted 


By Appellant 

‘In State Bank of Gering v. Grover 
(Neb.) 110 Neb. 421,193 N. W. 765, the 
Court said: “A chattel mortgage upon 
an unplanted crop of beets is ineffectual 
to create a lien, either legal or equitable, 
in favor of the mortgagee until the in- 
tervening of some new act, as where the 








‘chattel mortgage. 





Referes Ruleil Ruled Bank 
Entitled to Proceed 


Judgment and Order of D 
trict Court Is Upheld and | 
Affirmed. 


mortgagee takes possession of the cra 
after it has been planted and the filin 
of such chattel mortgage constitutés n 
notice of a claim of lien.” In this ca 
it is said, “The rule is well establishe 
in this State that a chattel mortg 
upon an unplanted crop, or upon prop 
erty not in esse, is ineffectual to creat 
a lien, either legal or equitable, in fave 
of the mortgagee until the interveniny 
of some new act, as where the mo 

has taken possession of the propert 
after being planted.” See also Cole 
Kerr (Neb.) 19 Neb. 553, 26 N. W. 5 
Steele v. Ashenfelter (Neb.) 40 Neb 
770, 59 N. W. 861; Battle Creek Valle 
Bank v. First National Bank (Neb.) 6 
Neb. 825, 88 N. W. 145. 


Authorities Cited, Held 
Not to Apply 


The leading case relied on by appellai 
seems to be Sanford v. Modine (Neb. 
51 Neb. 728, 71 N. W. 740. An ex 
amination of that case makes appareni 
the difference in the facts.- That was 
cropper’s contract. The distinction b 
tween a cropper and a tenant has bee 
pointed out in Hansen v. Hansen (Neb. 
88 Neb. 517, 129 N. W. 982, as follows 
“A tenant-rents the land and pays for i 
either in money or a part of the crops 
or the equivalent. A cropper farms th 
land and is paid for his work in a p 
of the crops. In the one case, the tenan 
pays for the use of the land with a pe 
of the crops. In the other, the crop be 
longs to the owner of the land, and h 
pays for the labor of cultivating with 
part of the crop.” 

We have examined the other cases a 
text-book authorities cited by counsel fo 
appellant. Nearly all refer to the reser. 
vation in a lease of the title to product: 
produced upon the land, for the purpos 
of securing a landlord for rent. ( 
through the cases and authorities the 
runs a distinction between reservations 
for rent and reservations for other in. 
debtedness. For instance in 36 Corpu 
Juris, Section 1442, page 486, it is said 
“Where it is stipulated in a lease tha 
the produce of the demised premise 
shall be and remain, the property of thi 
landlord until the rent is fully paid, th 
title to the crops does not vest in the 
tenant until he has paid the rent, and 
such a provision does not make the in 
strument a mortgage, and the lien so re 
served will take precedence over a chat 
tel mortgage, although the lease is un. 
recorded.” To the same effect As’ 
Ruling Case Law, page 976, Section 489 
“It is. generally recognized that the 
parties may by an express provision in 
the lease confer upon the landlord a lien 
upon the crops raised upon the demised 
premises as security for the rent, and an 
express reservation of title to the crop 
as security for or until the rent is paid 
has in numerous instances been given 
effect.”’ 

It is not claimed in this case, as we 
have before stated, that the attempted 
reservation of the crops had anything te 
do with the rent. It was an attempt to 
create a lien to secure debts other than 
rent and debts not yet existent. Clearly 
the most that could be claimed for the 
lease is that it is in the nature of 
A chattel mortgage 
given in 1919 upon crops not grown un 
til 1923 is invalid under the decisions 
of the Supreme Court of Nebraska, some 
of which we have heretofore set forth 
We are satisfied the District Court was 
entirely right in its order and judgmeni 
and the same is affirmed. 

September 20, 1926. 


Review Denied Plea 


Of Error on Appeal 


Court Holds Lower Decision 
Not Subject to Action on 
Habeas Corpus. 


EDWARD VAN METER V. JOHN W. SNOOK, 
WARDEN UNITED STATES PENITENTI- 
ARY, ATLANTA, GA., CIRCUIT CoURT OF 
APPEALS, FirrH Circuit, No. 4914. 
Habeas corpus was held, in this ap- 

peal, not a proper remedy to review an 

alleged error of a trial court in over- 
ruling a plea of former conviction. 

Edward van Meter, in propria persona, 
appeared for appellant; J. W. Henley, As- 
sistant United States Attorney, for ap- 
pellee. 

Before Walker, Bryan and Foster, Cir- 
cuit Judges. 

The full text of the opinion of the court 
follows: ; 

By the Court: This is an appeal from 

an order denying a discharge under a 

writ of habeas corpus. The attack on 

the judgment of conviction under which 
appellant was held was based on the’ 
action of the trial court in overruli 

a plea of former conviction, that ¢ $ 

jurisdiction of the offense charged and) 

of the appellant not being impeached. 
The ground of attack on the judgment 
being a mere asserted error of the trial) 
court in ruling on a matter set up as” 
defense, that action of the trial court. 
not subject to be reviewed on hab 

corpus. Ex parte Bigelow, 118 U. 

328; In re Eckart, Petitioner, 166 U. 

481; 29 C. J. 45. 4 
If the attacked ruling was errone¢ 

the error did not have the effect of 1 

dering the judgment of conviction an 

ity. The order is affirmed. 
October 19, 1926, 
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»peration Asked — | Representative Smith Defends Practice 
Of Congressional Advice on Appointees 


fo Speed Handling 
Of Christmas Mail 


‘Post Office Department Try- 
ing to Interest Manufactur- 
ers, Dealers and Gen- 


eral Public. 


-R. S. Regar, Third Assistant Post- 
Master General, announced, on October 
29, that the Department is seeking the 
Cooperation of manufacturers, dealers, 
and the public generally in a campaign to 
éxpedite the handling of Christmas mails 
this year. : 

The Department is _ particularly 
anxious, he said, in a notice to post- 
masters, to discourage the use of small or 
odd-sized greeting cards and envelopes, 
‘because the practice has been found 
costly to the Postal Service. It should be 
suggested, Mr. Regar pointed out to 
postmasters, that in no case should cards 
and envelopes be smaller than 2% by 4 
inches. 

_ Mr. Regars’ notice also directed par- 
ticular attention to the fa¢t that proper 
postage should be on all mail matter. At- 
tention was also directed to faulty pack- 
ing and wrapping; limit of weight and 
size of parcels; insurance, and also per- 
missible additions and enclosures. 

Christmas seals or stickers, he said, 
Should not be placed on the address side 
of mail. 

Expeditious Handling Urged. 

The full text of the notice follows: 
~ Another year of earnest endeavor and 
wonderful achievement is nearing its 
élose and we are reminded by the tang 
in the air and the glorious colors of 
the autumn leaves that the holiday sea- 
son will soon again be here. i 

With Christmas comes a general spirit 
6f good will and cheer. It is a time 
to promote happiness and throughout 
the country this spirit is manifested 
by the exchange of gifts, greeting cards 
4nd other remembrances. As a result 
of this custom the volume of mail dur- 
ing the month of December will be 
greatly augmented. Each postmaster 
should rejoice in the spirit of that glad 
time and be pleased to assist in making 
many people happy when Christmas 
comes. 

Christmas mail is fraught with a sen- 
timental value. To give its full measure 
of happiness and cheer it should be care- 
fully prepared and reach the addressee | 
in time to be in keeping with the pur- 
pose for which it is sent. To this end 
the cooperation of mailers is necessary 
and should be earnestly sought and de- 
veloped in connection with arrangements 
to care for the heavy mail during the 
approaching holiday season. Patrons 
should be especially urged to observe 
the conditions enumerated below because 
compliance therewith will facilitate and 
expedite the treatment of their mail and | 





“thus contribute to the pleasure and satis- 


faction of all concerned: 

Postage—Prepay postage fully on all 
mail matter. 

Address Required in Ink. 

Addresses--Address all matter plainly 
and completely in ink, giving street ad- 
dress or box or rural route number when- 
ever possible. Place sender’s return card 
in upper left corner of address side. 
Tags should not be used unless neces- | 
sary, in which case a copy of the ad- 
dress and return card should be placed 
inside the parcel for identification if tag 
is lost. 

Packing and Wrapping—Pack articles 
earefully in strong, durable containers. 
Wrap parcels securely, but do not seal 
them except when bearing a printed la- 
bel or indorsement reading: “Contents. 
Merchandise. Postmaster: This parcel 
may be opened for postal inspection if 
necessary,” together with name and ad- 
dress of sender, as sealed parcels not so 
labeled or indorsed in printings are sub- 
ject to postage at the letter rate. t 

Limit of Weight and Size—Parcels may 
not exceed 84 inches in length and girth 
combined, nor weigh more than 70 
pounds if for delivery within the first, 
second or third zone, or 50 pounds in 
any other zone. . 

Greetings Allowed on Mail. 

Permissible Additions and Inclosures— , 
Parcels may be marked “Do not open un- 
til Christmas,” this being permitted in 
order to encourage early mailing. 

Written greetings, such as “Merry 
Christmas,” “Happy New Year,” “With 
best wishes,” and names, numbers or 
symbols for the purpose of description, 
may be inclosed with third or fourth-class 
(parcel post) mail. Books may bear 
simple dedicatory inscriptions not of a 
personal nature. Other written additions 
subject parcels to letter postage. 

Do not inclose letters in parcels, as 
doing so would subject entire parcels to 
letter postage. Communications prepaid 
at the first-class rate may be sent with 
parcels prepaid at the third or fourth 
class rate by securely attaching the en- 
velope containing the letters or other 
written matter to the outside of parcels. 
(See art. 55, p. 15, July, 1926, Postal 
Guide.) 

Seals—Christmas seals or stickers 
should not be placed on the address side 
of mail. 

Insurance—Valuable parcels should be 
insured. 

Directions Given for Mailing. 

Where to Mail Parcels—Uninsured 
parcels eight oufftes or less in weight 
may be mailed in street letter or pack- 
age boxes, at all classified stations and 
branches, and at such numbered stations 
as are designated to receive parcels. 
Parcels weighing over eight ounces can 
not be mailed in street boxes, but must 
be taken to the main post office or classi- 
fied station or branch. Parcels contain- 
ing meat, food products, cut flowers, or 
other perishable matter should be mailed 
only at the main post office or one of the 
large classified stations. 

In giving the foregoing features wide- 
spread publicity it is suggested that 
postmasters especially request depart- 


\ 


Reply to National Civil Service Reform League Gives 
Views on How Postmasters Should Be Selected. 


Representative Smith (Republican), 
of Twin Falls, Idaho, has just made pub- 
lic correspondence with the National 
Civil Service Reform League in which 
differing views are expréssed on the 
method of selection of postmasters and 
other Federal officials. The League, 
through its Secretary, Harry W. Marsh, 


of, New York, called attention to bills, 
passed by both Houses and now pending 


in conference, ‘‘directed against corrupt | 


practices respecting purchase and sale 


of Federal offices” which, the League | 


added, seemed to indicate that Congress- 
men would welcome relief from re- | 
sponsibility of acting as referees in ap- 
pointments. 

Representative Smith said the League 
“proceeded on the assumption that every 
member of Congress has some personal | 
interest to serve when called upon to ex- | 
press an opinion” respecting applicants 
for appointment. He said he believed 
in civil service law but that a Congress- 
man is capable of offering reliable ad- 
vice regarding fitness of applicants. 
Representative Smith opposed he ex- | 
plained any legislation designed to bring | 
within the ®@lassified civil service the 
Presidential classes of postmasters. 

The full text of the letter from the 





League to Mr. Smith, dated September 
24, follows: 

The league is making a-special study 
of conditions of employment in the postal 
service. We have found that in the | 
cities appointments of clerks and car- 
riers and other subordinates of the post- | 
master are made upon the basis of the 
merit system as established under the 
civil service law, and that generally | 
speaking the quality of the service is ex- 
cellent. We find that the railway mail | 
service is especially able and that the | 
staff of postoffice inspectors is composed | 
of men of long experience and with few | 
exceptions capable and efficient men. The | 
administrative staff of the department at | 
Washington is also composed of experi- | 
enced and efficient employes. 

Political Considerations. | 

Without presuming to criticize any | 
single employe, we find, however, that | 
as a body the postmasters themselves are 
relatively below the standard of efficiency | 
represented by the other employs of the 
department. This condition seems to be 
due to the fact that so many of the ap- | 
pointments to postmasterships are made | 
upon the basis of political affiliations and | 
not strictly upon the basis of the merit | 
system. It is true that all postmaster- 
ships are now filled through examina- 
tions conducted by the Civil Service Com- 
mission. However, in spite of the exami- 
nation system, political considerations 
have crept in, and, indeed, have become 
in many cases the major consideration. 
Having secured their appointments 
through political influence, such post- 
masters feel under obligation to render 
service to the party in power. Thus the 
Government is deprived to a greater or 
less degree of the services to which it is 
entitled from such appointees. 

We have found that the reason why 
the system has failed to eliminate polit- 
ical considerations from these selections | 
is that the Postoffice Department has | 
traditionally sought the recommenda- 
tions of members of Congress or of local 
political leaders as to the selections | 
made from the eligible lists certified by 
the Civil Service Commission. This 
practice is a distinct concession to the 
advocates of the spoils system and can | 
not be justified by any argument based | 
upon the best interests of the service. 
The figures given by the Postoffice De- 
partment as to appointments of presi- 
dential postmasters in the last four years 
show that there were 4,600 appoint- 
ments in 1922, 3,140 in 1923, 4,289 in 
1924, and 1,181 in 1925. The total num- 
ber of presidential postmasterships is 
now over 15,000. The figures show that | 


| 
| 
| 


up to and including the year 1924 the | 
average number of appointments 
about 4,000 each year. During this 
period the present administration de- 
liberately sought tosfill many of the of- 
fices with persons of the political faith 
of the party in power, in spite of the 
examination system provided for under 
executive order. In contrast, we find 
that the appointments made to fourth- 
class postmasterships, which offices are 
subject to all the requirements of the 
civil service law, average less than 5,000 
each year out of a total of about 36,000; 
and the appointments of rural carriers 
average less than 2,000 each year out of 
a total number of offices of nearly 
45,000. 

However, when we examine the man- 
ner in which selections are made by the 
Post Office Department from the eligible 
lists submitted by the Civil Service Com- 
mission, we find that the Department, 
without regard to whether the office is 
that of a rural carrier, postmaster of the 


is 


fourth class, or postmaster. of one of the | 
presidential classes, has adopted, the pol- | 


icy of deferring to the membef of Con- 


gress of the district in which the vacancy | 


occurs, if in the opinion of the Depart- 
ment that member is “in a position to 
give the proper information.” We find 
dietician TS 
embody in their Christmas advertising 
appropriate text bearing thereon. Valu- 
able assistance may be secured through 
schools and motion picture shows. 
Attention is renewed to previous cam- 
paigns to discourage the use of small 
or odd-sized greeting cards and envelopes 
which is a practice costly to the Postal 
Service. The cooperation of manufac- 
turers, dealers, and the public generally 
in the elimination this year of small- 
sized cards and envelopes to the end that 


the Postal Service may be relieved of | 


the burden of handling them is desired 
and should be sought and cultivated. It 
should be suggested that in no case 
should cards and envelopes be smaller 


| the people of our nation. 





than 2%x4 inches~~ a size somewhat 


> ment stores and like establishments toi larger being preferable. 


also that in a great many instances, es- 
pecially where the member of Congress 
is not known to be in sympathy with the 
administration, the inquiries are sent by 
the Department directly to private citi- 
zens who happen t6 be local political 
leaders. In this way the Department 
seems to have been influenced in over 50 
per cent of the selections of postmasters 


and rural carriers to select persons out | 


of the regular order of standing upon 
the eligible lists. It is argued that the 


Congressman or the local political leader, 


because of his more intimate knowledge 
of the character ‘and personality of the 
candidates, is better qualified to deter- 
mine the fitness of persons on the list 
than the examiners who come into the 
community from the outside. 


are, with rare exceptions, prejudiced ob- 
servers. In the nature of things, they 
are unable to separate the character and 
personality of candidates from the ele- 
ment of political affiliations. This is said 
without disparagement either to the 
member of Congress or to the candidates 
in these examinations on account of their 


| political affiliations. 


In the last session of Congress, two 
bills passed the House and the Senate 
without a dissenting vote. Due to the 
lateness of the session, however, a con- 
ference committee appointed to consider 
these bills failed to act upon them, and 
they have not yet become law. They 
were both directed against the corrupt 
practices respecting the purchase and 
sale of Federal office. Evidence had 


| been presented to Congress indicating 


that it was common practice in certain 
quarters for local politicians to procure, 
through the process described above, 
postmaster appointments in exchange for 
sums as high as $500. The passage of 
these bills in Congress seems \to indi- 
cate that the members of Congress 
would be glad to be relieved of the re- 
sponsibility of acting as referees for the 
Post Office Department in the selection 
of these appointees. 

Will you not give this subject your 
consideration and send us an expression 
of ygur frank opinion concerning it? 
For ow convenience, we set forth a 


| number of questions, answers to which 


will cover all of the points we have 
in mind. 
Representative “Smith’s reply, 
October 22, follows in full text: 
My dear Mr. Marsh: My absence has 
prevented an earlier response to your 


dated 


letter of the 24th ultimo, in which you | 


discuss the merits of selecting postmas- | 44 Stat. 733, is paid on the basis of 22 


ters and employes of the postal service. 


| You enclose a questionaire, which I have 


answered and am returning to you here- 
with. 


The effort of your organization to dis- | 


credit the constitutional and _ legally 


| elected representatives of the people as 


well as the Executive, does not seem to 
me in the interest of good government. 
You proceed on the assumption 
every member of Congress has some per- 


| sonal interest to serve when called upon | 
| to express an opinion with 


to those who aspire to serve the govern- 
ment as postmasters or perform other 
official duties. However, I believe that 
you and your associates are sincere in 
your efforts to improve the postal serv- 


ice and I will not enter into any dis-* 
2 | Comp. Gen. 456. 


cussion of the matter at this time. 


R Your organization may be interested | 
in knowing that I have recommended | 


the reappointment of ma t 
PP 7 pemeee | 1894, requiring a deputy marshal who 


| ciency and their high standing in the | ™#Y arrest a person charged: with any 


community and the fact that their serv- | saat : 
before the nearest commissioner is man- 


who are Democrats because of their effi- 


ice is satisfactory to the patrons of ‘the 
office. 


I unhesitatingly state that I am a Re- 


| publican and believe the supremacy of | 
| that party in the executive and legisla- 


tive branches is for the best interests of 
é Other things 
being equal, I give preference to those 


who are supporting the National Repub- | 


lican administration rather than those 
who may belong to the opposition party, 


or to those who are indifferent to the | 


importance of having wellidefined views 
in regard to the merits of the policies 
advocated by the two dominent parties. 

I believe that a postmaster should be 
an outstanding man in the community of 
the highest integrity, and that inter- 
lopers, or persons who have no interests 
in the community, should not be given 
preference simply because they happen 
to be able to pass an examination with 
a higher grade. 

I am now called.upon to express an 
opinion concerning three men who have 
been ceftified for an appointment: One 
of them is barely 21 years of age—a 
mere school boy; the other pas only 
lived in the community a few months, 
and his family resides in an Eastern 
city; the other is a high class citizen, a 
Christian gentleman, and has been iden- 
tified with the community in which he 
resides for the last eight years. Under 
the rule you advocate the second man 
mentioned would be appointed because 
he made a higher grade. 

You also may be interested in knowing 
that the legislation to which you make 
reference was suggested by me to Mr. 
Wurzbach, of Texas, who introduced the 
bill. 

I have absolutely no patience with any 


| prearranged plan by which a member of 


Congress or political leader exacts money 
or other valuable considerations as a 
condition on which recommendation may 
be obtained but any plan which prohibits 
a memberMf Congress from being con- 
sulted by the appointing officers of the 
Government regarding those who aspire 
to a Government position shall have my 
opposition. * 

A man who is elected to the Congress 
of the United States has to receive a ma- 
jority of the votes cast in his district, 
and the assumption is that such a man 
is capable of offering reliable advice to 





We might | 
concede that that would often be true, | 
were it not for the fact that the member | 
of Congress and the local political leader | 


that | 


reference | 


| the district attorney, he is entitled only 








Civil = 
Service 


ness for the position and standing in the 
community of those who aspire to Gov- 
ernment positions. 

I am a firm believer in the Civil Serv- 
ice law, in so far as it applies to clerks 
in the various branches of the service, 
but where an office has to be filled re- 
quiring executive ability, I think it would 
be unwise to apply the same rule in the 
selection of such officers as applied in the 
selection of clerks, Therefore, 
absolutely opposed to any legislation that 
would bring within the classified Civil 
Service the first, second and thjrd class 
postmasterships, collectors of eustoms, 
collectors of internal revenue, United, 
States marshals, etc., even though such 
legislation has been recommended by Sur 
Chief Executive. 


Daily Decisions 
of the 
Accounting Office 


The Comptroller General of the 
United States, as head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by government 
agencies before such expenditures 


I am" 





finally become closed transactions. 

Interpretation of the laws is neces- 

sary therefore in many instances. 

The latest decisions with respect to 

expenditures made by the Comp- 

troller General follow: 

A-16022. Transportation — Misrouting. 
‘Lumber from Valsetz, Ore., to Albuquer- 
que, N. M., misrouted by carrier. Charges 
determined as theugh moved by route 
directed by shipper. 

A-14041 (S). Longevity pay—Coast 
Guard—Warrant Officer. A warrant offi- 
cer (pay clerk) in the Coast Guard is 
not entitled, in computing his pay under 
the act of June 10, 1922, 42 Stat. 630, to 
count his prior service, 1914 to 1921, as 
clerk to commandant of the naval station, * 
under a civil service appointment author- 
ized by the act of March 3, 1909, 35 Stat. 
754. 25 CompDec. 745, distinguished. 

A-15495 (S). Voluntary _ services. 
Where, under an agreement whereby a 
railroad company granted to the United 
States, as licensee, the right to construct 
an electric power transmission line under 
its right-of-way and tracks, the United 
States Marine Corps undertook said con- 
struction and the railroad company per- 
formed a part thereof, a claim of the 
railroad company for its services is dis- 
allowed upon its appearing that they 
were voluntary and not rendered in a 
case within the exception of the provisi- 


| sions of section 3679, Revised Statutes, 


as amended by the act of February 27, 
1906, 34 Stat. 49. 

A-15946. Storage of public property— 
Liens—Period for which liable, where 


| delivery withheld after demand. 


A-15965 (S). Army pay—Retired offi- 
cer. Where an officer retired pursuant 
to section 24b of the act of June 4, 1920, 


complete years of service instead of 21 


| years, the overpayment made during the 


period from December 18, 1920, to July 


2, 1921, is not validated by the act of 


July 3, 1926, 44 Stat. 815. 
A-16012 (S). Summary Court-mar- | 
tial, Navy enlisted man. The setting | 


| aside of a portion of the loss of pay 
| imposed by summary court-martial is not | 


authority for refund of the remaining | 
portion. i | 

A-16013 (S)...Mileage+-Navy Officer 
—Delayed travel. An officer of the Navy 
retired and ordered upon being dis- | 


| charged from treatment at a govern- | 
| ment hospital to proceed to his home, | 
| who does not perform the travel until 


over four years after the issuance of 
orders, is not entitled to mileage. 2 


A-15987. Traveling expenses—Mar- 
shals—Transportation of prisoners. 
The provisions in the act of August 18, | 


crime or offense to take the defendant 
datory and where a deputy fails to com- 


ply with said provision, by taking the 
defendant to court upon instructions of 





to reimbursement of what his expenses 


fendant before the nearest commissioner. 

A-16049. 
of the Army. Officers of the Army 
ordered to attend school in a foreign 
country are not entitled to reimburse- 
ment of expenses of subsistence while 


by their orders as temporary duty. 
Expenses of subsistence may be reim- 

bursed to an officer of the Army travel- 

ing on temporary duty outside the United 
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MONTHLY SUMMARY OF FOREIGN COMMERCE OF THE UNITED STATES: 


PART I: July, 1926: 


Subscription price (domestic), $1.25 per year: 


Single 


copies, Part I, 10 cents each: Part II, 5 cents each. 
SUMMARY OF EXPORTS AND IMPORTS: GRAND TOTALS. 
Domestic EXPORTS, July, 1926, $360,494,000.00: Domestic Imports, July, 1926, 


$339,233,000.00. 
$2,515,149,000.00: 
000.00: 


Domestic Exports for the Seven Months ending July, 1926, 
Imports for the Seven Months ending July 1, 1926, $2,642,106,- 


COMMERCE REPORTS NUMBERS 14-26: VOLUME 2: TWENTY4NINTH YEAR: 


April, May, June, 1926: 


PILED BY THE BUREAU OF THE CENSUS, BURE 

DOMESTIC COMMERCE, AND THE BUREAU OF ST 
Subscription price, $1.50 per year: single issues 
Semi-annual issues, 25 cents each. 


the Department of Commerce: 
(monthly), 10 cents each: 


SUBJECT OR COMMODITY INDEX: 
Bureau of Foreign and Domestic Commerce, Department of Commerce. 
this quarterly Index, 5 cents per copy: 


Issued by the 
Copies of 
Subscription price, 20 cents per year. 


[17-29846] | 


U OF FOREIGN AND 
NDARDS: Issued by 


[21-26819] 


*-RUSINESS ACTIVITY in August continued to gain over the corresponding ‘period 

of last year, as shown from preliminary figures. Among the industrial indicators, 
bituminous coal and petroleum continued to increase in output and were higher than 
a year ago, while beehive coke, though declining from July, was also higher than in 


August of last year. 
both periods, however. 


Contracts awarded for building construction declined from 


Wheat receipts continued the large volume shown in July, though declining 
somewhat from the peak, and have almost doubled the receipts in August, 1925. 
Cattle receipts declined considerably from a year ago, while the advent of the new 


cotton crop during August seemed to be at about the same rate as last year. 


Wool 


receipts at Boston showed little change from a year ago. 
Wholesale prices continued to decline, reaching a new low level for the past 


two years. 


Such important items as wheat, cotton, steel and lumber averaged lower 


in price than in July, while copper and chemicals were slightly higher. 


Check payments were larger in August than a year ago. 
higher than in July and also above the levels prevailing a year ago. 
Reserve ratio declined from the high level reached in July. 
mount while bond prices showed little change. 


Interest rates were 
The Federal 
Stock prices continued to 
Business failures declined week by 


week in August but were slightly above the July average. 


SERVICE AND REGULATORY ANNOUNCEMENTS: 


ISSUED BY THE BU- 


REAU OF ANIMAL INDUSTRY, DEPARTMENT OF AGRICULTURE: S. R. A.- 


B. A. I. NUMBER 282: 
cents each. 


Subscription price, 25 cents per year: single copies, 5 


[Agr. 7-1658] 


CONTENTS—Changes in directory; notices regarding meat inspection: labels on 

sausage, inedible-product certificate, definition and standards of meats and meat 
food products; animals slaughtered under Federal meat inspection, July, 1926; 
causes of condemnation of carcasses, June, 1926; imports of meats and food animals, 
July, 1926; foreign meat-inspection officials; anti-hog-cholera serum and hog-cholera 
virus produced under veterinary licenses, July, 1926; results of prosecutions for vio- 
lations of laws; summary of tuberculosis-eradication work in cooperation with 
States, July, 1926; political activity; new publications of the bureau; organization of 


the Bureau of Animal Industry. 


MARRIAGE AND DIVORCE, 1924: 
ment of Commerce: 


Price, 15 cents per copy. 


Issued by the Bureau of the Census, Depart- 


[25-26041] 


HIS repott on marriage and divorce, which presents the statistics for the year 
1924, is the third current report on this subject issued by the Bureau of Census. 


One earlier investigation covering a single year was made in 1916. 


At this time an 


annual report was contemplated, but owing to the World War it was found to be im- 
practicable to repeat the inquiry in 1917 and the years immediately following, and 
the collection of statistics on marriage and divorce was not resumed until 1922. 

Prior to 1916 there were two investigations of marriage and divorce in the 


Unitd States, each covering a period of 20 years. 


One of these, made by the Bureau 


of Census, covered the period from 1887 to 1906, and the other, made by the Com- 
missioner of Labor, covered the period from 1867 to 1886. The present report, there- 
fore, is the sixth Federal report on the subject of marriage and divorce. 

The returns for both marriage and divorce were obtained in part from State offi- 
cials, in part from county clerks, and in a few counties by special agents of the 


tistics having been adopted in 1916. 


| bureau who compiled them from court records, these methods of collecting the sta- 


The need for systematic registration of marriages and divorces in the different 
States, discussed in previous reports, still exists, but the difficulties arising from the 
lack of a uniform system of registration have been lessened by simplifying the 
divorce schedule and by making the collection of the statistics annually. The annual 
compilation, in particular, has resulted-in a closer cooperation of State and county 
officials with the Bureau of the Census which has been of material assistance in the 
current investigation and promises to be even more valuable in the future. 


Army Orders 


The Department of War has issued Spe- 


| cial Orders No. 255 to Army personnel as 


| follows: 


| would have been had he taken the de- | 


Traveling expenses—Officers | 


Engineers Reserve. F 
Maj. Joseph Morris, Valparaiso, 
Ind., to Chicago, Ill., for training. 

Lichtenberg, Maj. Chester, Schenectady, 
N. Y., to Buffalo, N. Y., for training. 

Prince, Capt. Frank Robertson, Bend, Ore., 


Bush, 


| to San Francisco, Calif., for training. 


The following officers to engineer pro- 


2 r r | curment district, Chicago, Ill., for training. 
attending the school notwithstanding the | 
duty of attending the school is termed | 


States only when away from his desig- | 


nated post of duty; and his designated | 


post of duty may include a temporary 
duty station. Officers of the Army 


traveling under competent orders with- | 
out troops outside the limits of the | 


United States may be reimbursed ex- 


penses of subsistence under Section 12 | 
of the act of June 10, 1922, as amended | 
by the act of June 1, 1926, although | 
they are required to make stops or de- | 
lays of limited duration for the perform- | 


ance of temporary duty during the 
ordered travel. 

A-15700. (S.) 
Per diem or actual subsistence basis— 
Indian field service. 

Where an agent of the Indian Service 
employed under an appointment which 
providéd for per diem in lieu of sub- 
sistence while away from home or desig- 
nated headquarters received a new ap- 
pointment which makes no mention as 
fo per diem and thereafter renders 
monthly vouchers claiming actual ex- 
penses within the maximum allowance 
under Bureau regulations, and is reim- 
bursed accordingly, such employe cannot 
later be paid an additional allowance as 
on a per diem basis for the same period. 

A-16021. Retainer pay, Naval Reserve 
Force—No drills performed—Deductions. 
Statement of account of retainer! pay 
properly deducts as erroneously paid re- 
tainer pay paid during a period when 
drills were not performed as required 
by law. 

A-16020. Retainer pay, Naval Reserve 
Force. An enrolled member of the 


Traveling expenses— | 





Capt. Rudolph Wednell Phillips LeBaron, 
Chicago, Ill, and Capt. Arnold Cyrus Van 
Zandt, Chicago, Ill. 

Halverson, First Lieut. Harry Romain, St. 
Paul, Minn., to Chicago, III. 

Voll, First Lieut. Leo, to engineer pro- 
curement district, Philadelphia, Pa., for 
training. 

Stough, Capt. Glenn H., assigned in ad- 
dition to other duties to 458 Engineer Bat- 
talion, 547th Engineer Train and 714th Shop 
and Depot Company and is ordered to re- 
port to Sixth Corps Area for instructions. 

Medical Corps. 

Marcus, Capt. Samuel, Medical Ad- 
ministrative Corps, Fort Sam _ Houston, 
Tex., to Letterman General Hospital, San 
Francisco, Calf. 


McMillan, Maj. Gen. Clemens W.., is ex- 
cepted from provisions of section 4c, Na- 
tional Defense, Act, requiring duty with 
troops of one or more combatant arms. 

Tanney, Capt. Lewis L., Medical Ad- 
ministrative Corps, Letterman General Hos- 
pital, San Francisco, to Fort Sam Houston, 
Texas. 

Clark, Capt. Harry A., detailed member 
veterinary examining board to meet in 
Philippines Department, vice Maj. Charles 
W. Sale. 

Air Corps. 

Kearney, Maj. Raymond 
meda, Calif., to San Francisco, 
training. 

Doolin, First Lieut. Bernard Michael, San 
Francisco, to procurement planning office, 
same city. 


Warren, Ala- 
Calif., for 


Leaves of Absence. 

Saltzman, Maj. Gen. Charles McK., Chief 
Signal Officer, 2 days. 

Tonkin, First Lieut. Earle H., Air Corps, 
2 days. 

Retired. 

Botts, First Sgt. Tea, Inf., Fort McPher- 
son, Ga. 

Cody, First Sgt., Inf., Fort Sam Houston, 
Texas. 2 


Navy Orders 


Orders issued to Naval officers under date 
of October 26, 1926: 

Capt. Luther M. Overstreet, det. U. S. 
Naval Mission to Brazil; to Naval Opera- 
tiéns, Washington, D. C. 

Lieut. Comdr. Worrall R. Carter, det. 
retainer pay during a period no drills 
were performed as required by the acts 
of June 4, 1920, 41 Stat. 824, and of July 
1, 1918, 40 Stat. 710. 

A-15977. Leave of absence—Mili- 
tary—Temporary employe of the Distriet 
of Columbia. 

Where an inspector of sewers, D. C., 
is employed under paragraph 2 of the 
act of May 10, 1926, 44 Stat. 451, author- 
izing the employment of temporary em- 
ployes for a period not longer than nine 
months during the fiscal year, he is re- 
garded as a tempor@ry employe, 4 Comp. 
Gen. 552, and as such is not entitled to 
pay of his civil position under the pro- 
visions of the act of May 12, 1917, 40 
Stat; 72, while on active duty for train- 
ing in the Officers Reserve Corps. De- 


the appointing officer regarding the fit- | Naval Reserve Force is not entitled to | cision of Sept. 3, 1926, A-15337, 


| Peatl Harbor, T. 


| American 


U. S. Naval Missions to Brazil; to Office 
Naval Intelligence, Navy Dept. ' 
Lieut. Comdr. Hubert V. LaBombard, det. 

S. S. S-46; to Navy Yard, New York, 
Lieut. Comdr. Alston R. Simpson, det. U. 
S. S¥ Wright; to Naval Operations, Wash- 
ington, D. C. 

Lieut. Alfred J. Byrholt, det. Nav. Trng. 
Sta., Great Lakes, Ill.; to U. S. S. Kanawha. 

Lieut. John H. Carson, det. U. S. S. 
Savannah; to U. S. S. Paul Hamilton 

Lieut Lester T Hundt, det Naval Mission 
to Brazil; to Bu. Aero. 

Lieut. Elder P. Johnson, det. U. S. S. 
Nevada; to Navy Yard, Mare Island, Calif. 

Lieut. Harold H. Kendrick, det. U. S. S. 
Mississippi; to Nav. Air Sta., Pearl Har- 
bor, T. H. 

Lieut. Herbert R. Mytinger, det. U. S. S. 
Altair; to U. S. S. Navy Yard, Washing- 
ton, D. ‘CG, 

Lieut. Charles S. Seely, det. Navy Yard, 
Philadelphia, Pa.; to U. S. S. Nokomis. 

Lieut. Wilmer W. Weber, det. Navy Yard, 
H.; to U. S. S. Aroostook. 
(j.z.) Louis D. Libenow, to duty 

Embassay, -Tokyo, Japan. 

Lieut. (j.g.) Stewart Lindsay, det. Air 
Sta’, Pensacola, Fla.; to Office Negval Com- 
mun., Navy Dept. 

Ensign Joe W. Stryker, det. U. S. S. West 
Virginia; to U. S, S. Pittsburgh. 

Lieut. Comdr. Herbert L. Shinn (M. C.), 


U. 


Lieut. 








Books and 
Publications 


Parcels Sent C. O. D. 
Are Barred to Part 
Of American Navy 


Postmasters Warned to Re- 
turn Packages Mailed to 
Ships Without Money 
Order Service. 


R. S. Regar, Third Assistant Postmas- 
ter General, has just issued a memoran- 
dum to postmasters advising them that 
C. O. D. parcels are not to be ‘sent to 
naval vessels that have no money. order 
service in operation. 

Mr. Regar says postmasters are not 
strictly observing existing regulations 
with regard to mailing of such parcels, 
and he has requested postmasters to 
scrutinize C. O. D. mail to prevent such 
errors. 

Ship Gets Fifty Parcels. 

The full text of Mr. Regar’s announce- 
ment follows: 

The postmasters at a number of post 
offices where naval vessels are stationed 
have reported to this office that some 
postmasters are accepting parcels for 
collection on-delivery addressed to United 
States naval vessels which do not trans- 
act money-order business. 

The postmaster at one point on the 
Pacific Coast reports the receipt at his 
office of 50 such C. O. D. parcels in the 
course of one month, which parcels were 
returned to the mailing office. 


Must Return Packages. 


When parcels are presented for mail- 
ing as collect-on-delivery matter, ad- 
dressed for delivery on board United 
States naval vessels, postmasters are re- 
quested to consult the table appearing 
on pages 231 and 232 of the July, 1926, 
Postal Guide, and also the current 
monthly Guide, and accept only such C. 
O. D. parcels as are addressed to naval 
vessels having money-order service in op- 
eration, which vessels are designated in 
the table by an asterisk (*). 

Furthermore, postmasters who are au- 
thorized to make up direct sacks of mail 
to United States naval vessels are re- 
quested to closely scrutinize C. O. D. 
mail, to prevent the dispatch of C. O. D. 
parcels to naval vessels not having 
money-order facilities. When such par- 
cels are found, they should be appro- 
priately indorsed and returned at once to 
the mailing post offices. 

Postmasters are cautioned to strictly 
observe these instructions. 


Indian Tribe to Get 
$418 for Land Lease 


Department of the Interior 
Announces Distribution to 
the Chettimanchi. 


The Department of the Interior an- 
nounced on October 29 a distribution of 
$418, or $5.44 per capita to each of the 
77 enrolled Chettimanchi Indians in 
Louisiana. This represents funds accum- 
ulated from the lease of a part of the 
tribe’s lands to outsiders. 

The announcement, in full text, fol- 
lows: 

Distribution of funds belonging to the 
remnant of the Chettimanchi tribe of 
Indians living in the State of Louisiana 
was authorized at the Interior Depart- 
ment today. 

There remains only 77 enrolled mem- 
bers ‘of the tribe. The sum to be dis- 
tributed to them amounts to $418 and 
each Indian will receive $5.44 under the 
per capita payment authorized, which is 
to be paid to them through an attorney 
acting as an Indian Bureau agent at 
Franklin, La. 

The Chettimanchi Indians own their 
own land, the title to which is held in 
trust by the United States. As they do 
not utilize all their land, a portion of 
it is leased to outsiders and the money 
to be distributed’ to them represents 
funds accumulated from this source. 


Pouches Containing Special 
Mail Must Be Marked 


W. Irving Glover, Acting Postmaster 
General, has just approved an order pro-. 
viding for the handling of special de- 
livery registered articles when sent by 
air mail. 

The full text of the order follows: 

Order No. 4811. Paragraph 8, sec- 
tion 883, of the Postal Laws and Reg- 
ulations of 1924, is amended to read as 
follows: 

“8. When any iron or brass lock 
pouch or rotary-lock pouch or sack con- 
tains a special-delivery registered article, 
the label of the sack or pouch must be 
marked ‘Special delivery.” When such a 
pouch contains an air mail registered 
article and is to be transmitted over 
any portion of the route by other than 
airplane, the label must be marked 
‘Air mail.’ ” 


det. U. S. S. Hannibal; to Nav. Trng. Sta., 
Nav. Oper Base, Hampton, Roads, Va. 

Lieut. Comdr. Fred E. McMillen (S. C.), 
det. U. S. S. Henderson; to Bu. S. and A. 

Lieut. Leo A. Ketterer (S. C.), det. Navy 
‘Supply Depot, Brooklyn, N. Y.; to Div. 41, 
Dest. Sqdns., Sctg. Fleet. 

Lieut. William E. Woods (S. C.), det. Div. 
41, Dest. Sqdns., Sctg. Fleet; to settle accts. 

Lieut. John A. Scoville (C. E. C.), det. 
Nav. Oper. Base, San Diego, Calif.; to Port 
au Prince, Haiti. ‘. 

Bosn. James L. Freese, det. U. S. S. Cin- 
cinnati; to Navy Yard, Washington, D. C. 

Ch. Gun. John M. Buckley, det. Navy 
Yard, Portsmouth, N. H.; to U. S. S. Shaw- 
mut. 

Ch. Gun. Frederick P, Graziani, det. U. S. 
S. Shawmut; to Navy Yard, Portsmouth, 
New Hampshire. 

Ch. Pharm. Newton W. Parke, det. Ree. 
Ship, San Francisco; to Nay. Hosp., Mare 
Island, Calif, 
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lron and Steel 


European Steel Entente Makes No Compact 
For Uniformity of Prices in Foreign Markets 


Tax on Production 
To Act as Restraint 


Dollar Per Ton Levied on All 
Output With Four Dollars 
for Overproduction. 


In the issue of October 29 ap- 
peared the commencement of the 
full text of a statement issued by 
the Department of Commerce re- 
viewing the agreement entered into 
for establishment of a steel entente 
by producers of Germany, France, 
Belgium, Luxemberg and the Saar. 
The full text continues: 


The accompanying table shows the dis- 
tribution of these percentages by coun- 
tries compared with their total produc- 
tion in 1925, 1924 and 19138, as well as the 
output for the United States and Great 
Britain for these same years. 


Variations in Quotas 
Below Final Maximum 


For the initial quarterly quota, how- 
ever, (based upon a year’s total of 27,- 
587,000 metric tons), these percentages 
do not strictly apply, because Belgium 
Was able to force through her demand for 
295,000 metric tons per month (approxi- 
mately 3,540,000 tons per year), instead 
of 265,000 tons per month offered by the 
other negotiators. 


> 


ee 


some producers, but it is unlikely that 
this will occur except in periods of ab- 
normal depression in the international 
market. 

As a matter of fact, the price trend 
during July, August and September, in 
which month the negotiations were 
brought to a head, has been distinctly up- 
ward with prices for some products rising 
from 10 to as much as 20 per cent on the 
principal items, as shown by the accom- 
panying table. It remains to be seen 
whether these increases will be consid- 
ered sufficiently satisfactory to the mem- 
bers of the entente, despite the fact that 
these increases have, in all cases, been 
more than sufficient to balance the pay- 
ment of $1 per ton. 

Immeditely following the formation of 
the cartel, it was announced that for 
the present the base price of merchant 
steel for export f. 0. b. Antwerp is to be 
five pounds sterling, 15 shillings, which, 
at the present rate of exchange (173), 
makes 995 French francs. During the 
preceding week (ended September 25), 
the corresponding price was five pounds 
sterling five shillings; this represents, 
therefore, an increase of 10 shillings or 
87 French ‘francs, and at the current 
exchange rate (35.5), $2.45. 

At the same time, the price in France 
for domestic sales of merehant steel has 
been increased, even more sharply, to 
approximately 920 francs as compared 


Production quotas of continental steel entente countries, with actual output 1913, 
1924 and 1925, and production of the United States and Great Britain for the same 


years. 


Production Quotas 
Metric 
Tons 
13,192,752 
9,531,664 
3,532,736 
2,536,480 
1,766,368 


Per 
Cent 
GERMANY oso e o0ie 0 48.17 
France ....-. 64.550 
Belgium ..... . 11.56 


Luxemburg ......... 


United States.... 
Great Britain.... 


Production Steel Ingots 
Long Tons. 
1924 

9,680,000 
6,791,000 
2,815,000 
1,857,000 
1,452,000 
37,932,000 
8,221,000 


1925 
12,500,000 
7,300,000 
2,450,000 
2,050,000 
1,575,000 
45,500,000 
7,500,000 


1913 
18,631,000 
4,614,000 
2,428,000 


31,301,000 
7,644,000 


30,560,000 


* The countries’ percentages given in this column apply to the ultimate maxi- 
mum quota when this amount will have become operative; for inferior amounts these 
percentages are slightly modified and are revised each quarter, depending upon the 
maximum established for such periods and to enable Belgium to obtain a monthly 
quota of 295,000 metric tons, her percentage of the ultimate maximum quota (30,560,- 


000 metric tons). 


; This total is the maximum production tonnage planned by the entente to be 
achieved by a series of increases from the initial quota which for the first quarter— 
October 1, 1926, to January 1, 1927—is based on an annual total of 27,587,000 metric 


tons. 
Sources: L’Usine, October 2, 
Yearbook, 1925. 


Minor readjustments in the immediate#———— 


percentages of the other members have 
been necessary: until the ultimate maxi- 
mum will have been reached. The Bel- 
gian allotment will, therefore, remain 
fixed at 295,000 tons a month, whereas 
the other countries which are forced to 
accept under the initial quota about 350,- 
000 tons less per year than if they re- 
ceived their full percentages will, on the 
other hand, gradually see their percen- 
tages raised as the total annual quota 
approaches the maximum of 30,560,vuu 
tons. : 

Should this latter amount be later in- 
creased, Belgium has agreed to accept 
for any tonnage beyond this qmount a 
percentage which will be greatly inferior 
to her present allotment. 

Each country is at perfect liberty to 
produce above or below this quota, but 
with a penaly of $4 per ton to be paid 
into the common fund for over produc- 
tion and with a reimbursement of $2 per 
ton for each ton by which any member’s 
actual production may be below this 
quota, restricted, however, to 10 per cent 
of the quota. 

Moreover, a guarantee and revolving 
fund will be established by the payment 
into the treasury of the entente of $1 
by each of the members for every ton 
which he produces, whether above or be- 
low this quota. 


Yearly Accountings 
Are Provided For 


In other words, every ton produced 
above the amount specified calls for the 
payment not only of the normal tax of 
one dollar, but also the surtax of four 
dollars, or a total of five dollars per ton. 

The report of the activity of each 
member will be made to the Central 
Committee at the end of each month, 
although the general accounting and the 
returns for under production will be 
made only at the end of each year. The 
balance remaining after these adjust- 
ments will be distributed among the ad- 
herents on the basis of their quotas. 

In case the production of all the mem- 
bers remains below the fixed total with- 
out payment having been made for over- 
production by any country, the premium 
for under-production to be distributed 
among the various countries would nat- 
urally be limited. 

This entente would permit, on one 
hand, a control of production without 
necessarily limiting it and, on the other 
hand, .it would enable the members 
through a common information Bureau 
to establish the exact possibilities of the 
markets as well as the production capac- 
ities of the different countries involved. 

One of the most difficult aspects in the 
practical working out of this entente will 
be the establishment and maintenance of 
prices for export at levels satisfactory to 
all adherents. 

One of the points brought up by the 
Germans regarding this entente was that 
it could be successful if¢ new price levels 
were obtained which would be above the 
recent quotations in order that export 
business would be profitable to the coun- 
tries operating on a gold basis as well as 
to those now enjoying the questionable 
advantages of a depreciating currency. 

The automatic payment ipto a common 
fund of $1 for every ton Broduced was, 
therefore, proposed by the Germans as a 
means of immediately effecting higher 
prices. Theoretically, of course, part of 
these payments might be absorbed by 


\ ‘ i 
v 
v 


” 
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1926, 


for quotas; Production data, Commerce 





with approximately 800 francs quoted 
during the preceding week. 

It remains to be seen whether 
levels to be established for the various 
other steels will support the argument 
of the German members that this entente, 
to be of economic value to all members, 
must have as its real purpose the wider 
utilization of the capacity in each country 
by the stimulation of foreign sales at the 
lowest possible price compatible with a 
fair return to the producers. 

Also, will these higher prices be such 
as to curtail foreign buying from the 
entente countries and will they divert 
sales, which normally might be obtained 
by the continental producers, to the 
American producers and later, to the 
British steel plants when they will have 
emerged from their present difficulties 
resulting from the coal strike. 

Since the general accounting of the en- 
tente will be made only at the end of 
each year, the various producers will nat- 
urally be unable to tell whether, during 
such a period, and to what extent, they 
may benefit by a rebate at the end of 
that time. And since they will have to 
consider the possibility of a total loss 
of the amount paid for each ton preduced, 
it is unlikely that they will be willing to 
accept a price which will fail to cover 
them completely for this dollar payment. 


| Tax to Act as Buffer 


Against Price Cutting 

Some of the adherents, and particu- 
larly the Germans, argue that it will not 
always be necessary to maintdin, even 
if possible, an absolutely uniform price 
for export. Such uniformity will of 
course be difficult, particularly in view of 
the fact that the steel capacity of the 
entente members represents roughly only 
one-third of the world total, and that in 
the face of a possible export push from 
such strong producers as the United 
States and Great Britain, it is doubtful 
whether the entente will even try to hold 
its members to common price levels. 

But the dollar per ton payment is 
looked upon as an insurance against ex- 
tensive price cutting among the mem- 
bers of the entente. 

As a matter of fact, such plants as can 
reduce their costs by improved organi- 
zation and production methods might 
still be in a position to undersell the 
other members of the entente even while 
taking into account the dollar tax, but 
the adherents generally agree that this 
tax will act as a buffer against exagger- 
ated cuts. The entente provides, more- 
over, that this tax can*be increased by a 
majority of the members if they believed 
such an increase were warranted by the 
conditions in the international market. 
Continental export prices for representa- 

tive steel products—beginning of July 

and ehd of September 1926. Prices 
per metric ton in pounds sterling, 

f. o. b. Antwerp. 

Beginning of End of 
July September 
£3.17.6-3.18.6 £4.12.6-4.14.6 
4.5.6 -4.7.6 4.18.0-5.0.0 
4.9.6 -4.11.6 5.0.0 -5.6.0 





SL ee 
Flat bars .... 
Beams or struc- 
tural shapes 
poutrelles .. 
Steel bars ... 
Heavy sheets . 
Source: La 
30, 1926, 
* 


5.4.0 -5.6.0 
0 5.8.0 -5.8.6 
6.00.0 

September 


4.12.6-4.13.6 

4.14.0-4.15. 
5.00.0 
Metallurgie, 


the } 
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European 


Entente 


Domestic Markets 
Not to Be Invaded 


Belgian Able to Exact Quota 
Larger Than Offered by 
Associated Plants. 


As already stated, even before the con- 


clusion of this accord export prices had | 


already moved forward in anticipation of 
the new level to be established under 
this organization. Merchant steel has 
now been increased two dollars and a 
half a ton and -prices for other steels 
are expected to be fixed at a higher level. 

For several months, exporters com- 
plained not only of the sharp competi- 
tion among the continental producers, 
but also of the low prices which were 
generally under those obtained in the in- 
terior markets of the various countries, 
The accompanying table shows the 
prices quoted f. o. b. Antwerp at the 
beginning of July and at the end of Sep- 
tember following the successful advances 
made in the negotiations for this entente. 

These increases range from 10 to 
per cent, and while partly reflecting the 
contraction of competition of the Brit- 
ish, market observers generally agree 
that they have largely discounted the 
effect of the new organization. 


Relation of Quotas 
To Output and Capacity 


The policy of the Germans, partic- 
ularly in promoting this entente as in 
the case of the Franco-German potash 
accord and in the European rail entente, 
has been to plan for an ascending pro- 
duction scale to be promoted by a sales 
program in which export prices will be 
so controlled as to offer inducement for 
an expansion of purchases abroad. 

As for the latter, it is generally be- 
lieved that many trials will have to be 
made before price levels are reached 
which will induce heavier buying, while 
satisfying the members of the group. 
Also with the establishment of the ton- 
nage of pig iron and steel products to 
be admitted into Germany from Lor- 
raine, the Saar and Luxemburg, it re- 
mains to be seen at what levels the in- 
dividual countries will adjust their do- 
mestic prices and whether these sales 
will be so arranged as to subsidize ex- 
port sales through relatively heavier 
prices. 

At this time, France, Belgium and Lux- 
emburg would appear to be most inter- 
ested in the development of this export 
market, but because their current pro- 
duction is much nearer their capacity 
than is the case with Germany, the latter 
country will undoubtedly’ endeavor to 
shape the foreign sales policy of the en- 
tente to expand its sales abroad to em- 
ploy a larger portion of its plant equip- 
ment. 

To be continued in the issue of 

November 1. 


Movement of Gooods 
Reported on Increase 


Business Index Declared to 
Show Expansion in Dollar 
Volume of Trade. 


The Department of Commerce weekly 
of business conditions in’ the 
United States, covering the third week 
in October, was made public on October 
29. The full text follows: 


The dollar volume of trade in the third 
week of October, as seen from check pay- 
ments, was greater than in either the 
preceding week of this year or the same 
week of 1925. More goods moved into 
consumption during the second week 
than a year ago, as seen from figures on 
carloadings. Building contracts awarded 
during the third week though lower than 
in the previous week, were higher than 
last year. The production of bituminous 
coal and petroleum was higher than in 
either the preceding week or a year 
ago, while the output of beehive coke 
and lumber was smaller than in the 
previous week, with lumber production 
showing a decline also from last year. 


Wholesale prices averaged higher than 
in the preceding week, but were still sub- 
stantially lower than a year ago. Loans 
and discounts of Federal reserve mem- 
ber banks receded from the high figure 
of. the previous week, but at ,the end 
of the third week were still well above 
a year ago. Interest rates on call loans 
averaged lower than in the second week 
and were at the level of a year ago. 
Commercial paper rates were also lower 
than in the previous week, but recorded 
an advance over last year. Stock and 
bond prices averaged lower than in the 
preceding week, but each were substan- 


tially higher than in the corresponding | 


period of 1925. Business failures were 
more numerous than in either the pre- 
vious week or the same week of 1925. 


Condensed Milk Output 
Increases in September 


The Department of Agriculture, 
through the Bureau of Agricultural 
Economics, has announced that good fall 
pastures, together with favorable 
weather conditions, have increased con- 
densed milk production. The market is 
reported as fairly strong. 

The text of the report follows: 

Except for the production situation, 
changes which occurred in condensed and 
evaporated milk markets during the past 
month were generally in line with the 
usual seasonal trends. Production dur- 
ing September responded to the favor- 
able conditions which prevailed in many 
important dairy sections. being only 9 





| perfected now. 


Congress 


Organizer Testifies 
Senator Watson Had 
Ku Klux Passport 


Former Klan Organizer Says 
at Primary Inquiry In- 
diana Candidate Showed 
Him Card. 


[By Telegraph.] 

Federal Building, St. Louis, Mo., Oct. 
29.—Senator James A. Reed (Dem.), of 
Missouri, chairman of the special Sen- 
ate committee on campaign expenditures, 
closed his investigation into the Indiana 
senatorial primary here on Thursday 
after hearing further testimony as to 
the activities of the Ku Klux Klan in 
that campaign. 


William M. Rogers, who said he was 
an organizer for the klan at one time 
and now an automobile salesman, testi- 
fied he had been informed by Senator 
James E. Watson (Rep.), of Indiana, that 
he was a member of the klan. 


“Did you ever talk to Senator Watson | 


about membership in the Ku Klux Klan?” 
S€nator Reed asked. 


Mr. Rogers replied in the affirmative. 
He said that in the spring of 1925 he was 
a Klan organizer in Delaware. He said 
he realized that his “career” there was 
about at an end so he decided to try 
to get a position in the Department of 
Justice. He said he wrote to D. C. 
Stephenson, former grand dragon of the 
Indiana Klan, about his desire and that 
Mr. Stephenson sent him a letter which 
he directed him to take to Senator Wat- 
son in Washington, adding that Senator 
Watson “would do the rest.” 

Says Senator Carried Klan Card. 

“T went to Washington and called on 
Senator Watson in his office at the 
Capitol, I think it was,” Mr. Rogers said. 
“I presented Steve’s letter to the Sen- 
ator and he asked for my credentials. I 
gave him my imperial passport. He 
looked at it and then said: ‘I have a 
similar one.’ He reached into his pocket 
and showed me one which was identical 
with the one I was carrying except for 
the name of the,bearer.” 

Asked by Senator Reed to explain what 
an “imperial passport” was, Mr. Rogers 
took a card from his bill folder and 
handed it to the Senator. The latter read 
aloud from it: ‘An imperial passport is- 
sued from the imperial palace. This en- 
titles the bearer to safe passage within 
the invisible empire.” (Signed) His Im- 
perial Lordship, Hiram Wesley Evans, 
Imperial Wizard.” 

Mr. Rogers then testified that he made 
out the usual application form for a po- 
sition with the Department of Justice, re- 
turned to Indianapolis, and got Mr. 
Stephenson as one of his sponsors. He 
said he was referred to Bert Thurman, 
Collector of Internal Revenue at Indian- 
apolis, who, he said, was described by Mr. 
Stephenson as “the man who would act 
for Senator Watson in the case.” 

Mr. Rogers said he never got the place 
because Mr. Stephenson got into trouble 
before the application could go forward 
and it was recalled. 

Quotes Senator As Against Reference. 

“T returned to Senator Watson’s office 
and he told me to fill out a new applica- 
tion,’ Mr. Rogers continued. “I asked 
him if the name of Walter Bossert, 
grand dragon in Indiana, would do?” He 
testified Senator Watson replied: 

“Hell, no, Bossert will soon be re- 
moved. The arrangements are being 
There are two factions 
of the Klan in Indiana and Bossert is 
not for me. Therefore he will have to 
be removed. His removal will tend to 
consolidate the groups in Indiana and 
won’t have so much trouble to get 

y.” 

Previous witnesses at the inquiry had 
testified that Mr. Bossert was removed 
from his office with the Klan because 
he refused “to go down the line for 
Watson.” 

Mr. Rogers concluded his testimony 
by saying that he never got the position 
and that finally he became an automo- 
bile salesman. 

The Rev. Harry P. Renn, an evangelist, 
of North Vernon, Ind., who said he was 
a former member of the Klan, testified 
that the Klan would have died in Indiana 
if Senator Watson had not revived it. 
He said Robert McNay, former Grand 
Titan of the Klan in Indiana, arranged 
for him to meet Senator Watson to “ex- 
change views on the political situation.” 
He said he was then seeking the Repub- 
lican nomination for Congress in the 
Fourth District of Indiana and that Mr. 
Watson was a candidate for the nomina- 
tion for Senator. 

‘d you reach an agreement with 
Senator Watson?” Senator Reed asked. 
Agreement Made, Witness Says. 

“Yes. He was to throw his influence to 
me and I was to do what I could for him. 
At that time I was a paid Klan lecturer,” 
Mr. Renn replied. 

Mr. Renn said that as the campaign 
progressed he was convinced that the 
Watson forces were not lining up for 
him, and he told Senator Watson so, but 
was assured that the lines were intact 
and that he would be nominated. ‘“How- 
ever, I was defeated by a small ma- 
jority,” the witness said. “I called on 
Senator Watson, who still insisted that 
he had not broken faith, and said that 


per’ cent below last year, whereas in 
August the reduction under 1925 was 
13.5 per cent. 

Further evidence of the increase dur- 
ing the month is shown by the fact that 
September production was only about 10 
per cent below that of August, while the 
change last year between the two months 
was a reduction of 17 per cent. 

That the farily heavy production of 
condensed and evaporated milk was due 
in part to favorable pasture and weather 
conditions rather than entirely to a 
changed policy on the part of manu- 
facturers is verified by similar changes 
which occurred in butter production, 
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President of Utilties Corporation Denies 
Contributing to Defeat Senator Stanfield 


Taking of Testimony in Oregon Closed in Senate In- 
vestigation of Primary. 


[By Telegraph.) 

Portland, Oreg., October 29.—Taking 
of testimony in Oregon in the investiga- 
tion of the Senate Campaign Expendi- 
tures Committee into the Senatorial pri- 
mary campaign in this State, was con- 
cluded here on October 28. The inquiry, 
which began on October 27, was con- 
ducted by Senator Charles L. McNary 
(Rep.j, of Oregon, sitting as a sub- 
committee. It was ordered by Senator 
James A. Reed (Dem.) of Missouri, 
chairman of the committee, at the re- 
quest of George Putnam, editor of the 


| Capital Journal of Salem, Oreg., who 


had informed Senator Reed he had in- 
formation that the Portland Electric 
Power Company had paid $35,000 to the 
Portland Oregonian for its support of 
Frederick Steiwer, Republican nominee 
for Senator, in the primary campaign. 
In closing the hearing Senator McNary 
said further testimony would be taken 
in Spokane, Wash., and in the East. : 
Mr. Putnam, Harry Crain, managing 
editor of the Capital Journal, and Maj. 
W. B. Simpson, secretary of the World 
War Veterans’ State Aid Commission of 
Oregon, testified on October 27 that they 


| had been informed by one Walter Hayes 


of.the alleged contribution in the interest 
of Mr. Steiwer’s campaign. Senator 
Robert N. Stanfield testified he had 
heard this rumor from several sources, 
but denied knowledge of the purported 
discussion in which Mr. Hayes was said 
to have given this information. He 
stated that he had wired Mr. Hayes for 
confirmation of the report but had re- 
ceived no answer. Senator Stanfield was 
defeated in the primary and is an inde- 
pendent candidate for re-election. 
Denial of Report Received. 

Senator McNary, at the concluding ses- 
sion of the inquiry, read into the record 
a telegram from Walter Hayes, an 
officer of a surety company in New York, 
denying he had knowledge of any con- 
tributions to the Oregon primary cam- 
paign or of money paid to the Port- 
land Oregonian for the support of Mr. 
Steiwer. General and specific denial of 
any knowledge of the alleged $35,000 
contribution was also made by Edgar 
B. Piper, editor of the Portland Oregon- 
ian, who testified that no money had 
been paid to him by the Portland Elec- 
tric Power Company or any of its officers. 

Following the testimony of Mr. Stei- 
wer, who also entered a denial of the 
allegations, Clarence M. Clark, a banker 
of Philadelphia and principal stockholder 
o fthe Portland Electric Power Com- 
pany, was called as a witness. Mr. Clark 
disclaimed any knowledge of the tran- 
sactions alleged at the hearing except 
that in telegrams received two days ago 
at Chico, Cal., which requested his return 
to Portland for the hearing. 


The Portland Electric Power Com- 
pany has no holding company, and no 
controlling company in the East, he 
testified. E. W. Clark & Co., he stated, 
are the only Eastern representatives. 
It has been alleged that the $35,000 had 
come from the holding company of the 
electric company. Mr. Clark is chair- 
man of the executive committee of the 
company, but headquarters here are 
complete, he said, and duties in Phil- 
adelphia are concerned mostly with 
financial matters. 


It is not the pracétice of the company, 
Mr. Clark continued, to contribute to 
campaigns; none had ever been made 
to his knowledge, he said, and added 
that no appeal was ever made by 
Franklin T. Griffith, president of the 
Portland Company, or anyone else, for 
funds to aid Mr. Stefwer or others. Mr. 
Clark said he also was a director of the 
Commonwealth Power Company and the 
Consumers Power Company of Michigan, 
the Northern Ohio Electric Company, 
the Tennessee Electric Power Company, 
and the Electric Railways Securities 
Company. 

Says Individuals Might Contribute. 


“Could officials or directors of any of 
these concerns contribute to campaigns 
without your knowledge?” he was asked. 


“Yes, I think they could,” he responded. 
“And,” he continued, “such individuals in 


I would be taken care of by the speakers’ 
bureau.” 

“What about salary?” Senator Reed 
asked. 

“No salary was fixed, but I understood 
that I was to be paid,” the witness re- 
plied. 

“Ts it customary in Indiana to pay men 
who tell the people how they should 
vote?” Senator Reed asked. 

“I always got mine,” the witness re- 
plied. “I got anywhere from $25 to $150 
a lecture. 

“It pays to be a Republican 
diana,” Senator Reed remarked. 
Declares Wizard “Mixed in Politics.” 

Asked by Senator Reed if he ever 
heard of the Imperial Wizard “mixing 
in politics,’ Mr. Renn replied that he 
had on several occasions. He told of a 
conference he said he had in Indianapolis 
the day after Grand Dragon Bossert was 
removed. He said he was told that if 
anything was to be done it would have 
to be done through W. Lee Smith, Mr. 
Bossert’s successor, who, in turn would 
see that things were fixed up through 
William F. Zumbrunn, general counsel 
in Washington: for the Klan. 

“IT was told that Mr. Zumbrunn was 


in In- 


| looking after Senator Watson’s interests | 
| in the Klan,” the witness continued. 


am sure that I heard Mr. Evans say 
that the Klan was obligated to Senator 
Watson because of the Senator’s aid in 
seating E. B. Mayfield as Senator from 


| Texas. 


“T would say that Senator Watson had 


; wielded more power in the Klan in In- 


diana than any other person I know 
although I would not say that he is a 
member of the Klan.” 


ot) | 





Portiand could have contributed without 
his knowledge.” 


He was asked if he and the companies 
with which he is connected were not 
deeply interested in candidates and meas- 
ures. He answered: 

“My company is not in polities, but in- 
terested in laws which concern us.” 

Franklin T. Griffith, president of the 
local power company, then was called. 
His statement was read, declaring the 
charges as “unqualifiedly false,’ having 
no basis of fact and unjustified.” 

“Mr Griffith testified that Mr. Piper did 
not solicit him or any member of his 
company for Mr. Steiwer or anyone else; 
that he had never paid Mr. Piper $35,000 
or any other sum for opposition to the 
candidacy of Senator Stanfield, and that 
no sums ever had been received from the 
Eastern office for politics. 

Answering a report that he had been 
called East and “put on the carpet” for 
giving sums to defeat Senator Stanfield, 
Mr. Griffith said he had not been East 
since last January. Nor had he ever been 
called East on a political mission. 


Denies Knowledge of Contributions 

Mr. Griffith was asked: “Do you know 
of any money contributed to the Steiwer 
compaign, in the primary or general?” 
He responded: 

“None, except what I have read about 
in the papers.” 

He testified that he might not know if 
some officer of the company contributed 
as an individual. To a hypothetical ques- 
tion about how much money would be re- 
ceived by him, if sent from the East, 
Mr. Griffith replied: 

“It would come in cash, if sent.” 

One of the issues of the Oregon elec- 
tion is a measure known as the “House- 
wives’ Bill” providing for absolute State 
control of hydroelectric power. Mr. Grif- 
fith testified the company he represents 
was contributing to the opposition to this 
measure and said such money would be 
carried as an extraordinary account. 

“There is no concealing our fight on 
measures directed against us,” he said. 
“I have made contributions to candidates 
as an individual. But the company has 
not, except in fighting measures like this 
one.” 

Senator McNary then read the tele- 
gram from Mr. Hayes, denying all knowl- 
edge of the charges he is reputed to 
have made, and saying he had been con- 
fused with someone else. 

Mr. Putnam, who sent the telegram to 
Senator Reed asking for the investiga- 
tion, asked that Mr. Hayes be examined 
under oath. “Five of us are under oath 
here: to the Hayes conversation,” he said. 


Mr. Hayes to Be Examined. 


Senator McNary promised that Mr. 
Hayes would be interrogated by the com- 
mittee, probably in Washington, holding 
that this was the only fair course to the 
public and all concerned. 

Lynn W. Nesmith, of Klamath Falls, 
Oreg., next called by proponents of the 
inquiry, said that in October, 1925, he 
had conversed with Mr. Steiwer and it 
was agreed that $35,000 to $40,000 was 
necessary for a Senatorial campaign in 
this State. Mr. Steiwer, the witness 
said, declared he had part of such a sum 
and that the balance was promised. Mr. 
Nesmith added that he had no informa- 
tion that Mr. Steiwer ever received this 
balance. 

A telegram was then read from James 
L. Stone, of Spokane, Wash., in which he 
said.» he never had had a conversation 
with Mr. Griffith and*had never talked 
with Asa B. Thompson, brother-in-law 
of Senator Stanfield, who testified on 
October 27 of having heard of certain 


cerning funds for the Steiwer campaign. 
Mr. Stone stated in his telegram that he 
had no knowledge of any contributors to 
the Steiwer campaign funds. Senator 
McNary announced his intention to stop 
in Spokane on his way to Chicago and 
examine Mr. Stone. 


Firm Told to Cease 
Misadvertising Lace 


Description as “Irish”? on Prod- 
uct Made in China De- 
clared Deceptive. 


[Continued From Page 1.] 
Irish lace, thereby deceiving the ulti- 
mate purchaser. 

The findings further say that for many 
years lace made in Ireland has enjoyed 
a widespread popularity and brings a 
price considerably higher than lace made 
in China. Respondent’s misrepresenta- 
tions of its laces, the findings conclude, 
are to the injury and prejudice of the 
public and respondent’s competitors. 

The order reads as follows: 

“It is ordered, that the respondents, 


N. B. Bardwil, T. B. Bardwil, M. Bard- | 


wil, partners doing business under the 
trade name and style, N. B. Bardwil & 
Company, their agents and employes, 
cease and desist from selling or offering 
for sale in commerce among the several 
States of the United States, as Irish lace 
or as lace made in Ireland, lace made 
elsewhere than in Ireland, and cease and 
desist from applying to lace made else- 
where than in Ireland the word ‘Irish,’ or 
any other word or words suggestive of 
Ireland as the place of manufacture of 
lace made. elsewhere than in Ireland. 


“It is further ordered, that the re- | 


spondents within 60 days after the serv- 
ice upon them of a copy of this order file 
with the commission a report in writ- 
ing setting forth in detail the manner 
and form of compliance with this order.” 





| ist, Lackawanna; 





List of Candidates 
In National Election 


Is Officially Revised | 


Wm. Tyler Page, Clerk, An- 
nounces Additions, Cor- 
rections and Changes 
in Register. 


William Tyler Page, Clerk of the House 
of Representatives, has just issued a re< 
vised list of nominees for the Senate and 
House in the Seventieth Congress, show; 
ing additions or corrections from delayed 
reports of the data given in the previoug 
edition. The list is corrected up to Oc- 
tober 23. ‘ 

The previous list of nominations, pubs 
lished in the issues of October 20 and 21, 
was from information furnished to the 
Clerk of the House by the Secretaries of 
State of the several States, and the res 
vised list is from the same sources. From 
this final list, Mr. Page Announces, thé 
unofficial list of Representatives-elect to 
the Seventieth Congress will be prepared, 
according to returns from the election of 


| November 2, 1926. 


Revision of List. 

The additions and other changes, with 
numbers indicating Congressional dis? 
tricts, are as follows: : 

California. Name of John B. Elliott, 
Alhambra, officially added as Democratié 
nominee for United States Senator. For 
Representatives: Charles F. Curry, Sae- 
remento, Third district; Richard J. Welch 
San Francisco, Fifth district, and Henry 
E. Barbour, Seventh district, all listed 
on* “Republican-Democrat” ticket. Joe 
Crail, Los Angeles, Tenth district, liste 
as “Republican-Democrat - Prohibition. 
Additions: Fourth district, William Me- 
Devitt, Socialist, San Francisco; Ninth 
district, Charles H. Randall, “Prohibition- 
Democrat,” Los Angeles; Ninth district, 
Charles F. Conley, Socialist, Los Ange- 
les; Tenth district, N. Jackson Wright, 
Socialist, El Centro. 

Connecticut. For Representative: 2d, 
Hermon J. Gibbs, Democrat, Yantic; 3a, 
John E. Doughan, Democrat, New Haven, 

Idaho. For Representative: 1st, L. Lé 
Burtenshaw, of Council, listed as “Demo-« 
crat-Progressive.” 3 


Illinois. For Senator: Hugh Magill, 
Independent, Chicago. For Representa- 
tive: 16th, Carl M. Behrman, Democrat; 
Peoria, instead of name _ previously 
given, ‘ 

Indiana. For Representative: 8th, 
Claude A. Ball, Democrat, Muncie, in- 
stead of name previously given. 

Kansas. For Representative: 6th, W. 
H. Clark, Democrat, Hoxie, instead of 
name previously given. = 

Maryland. For Representative. 1st, 
Lawrence B. Towers, Republican, ‘ 
instead of name previously given; 5th 


Stephen W.' Gambrill (not Crambrill),—* 


Democrat, Laurel. , 


Massachusetts. For Senator: John J. 
Ballan, Workers’ Ticket, ; Alfred 
Baker Lewis, Socialist, 

Minnesota. For Representative: 4th, 
Albin S. Pearson, Independent, St. Paul. 

New York—For Senator: F. W, 
Cristman, Independent Republican, Herk- 
imer; Jessie W. Hughan, Socialist, New 
York city; Joseph Brandon, Socialist- 
Labor, Bronx; William F. Dunne, Work- 
ers, New York city. For Representa. 
tive: 10th, Bertram D. Wolfe, Workers, 
a 13th, Charles Krumbein, 

orkers, New York city; 14th, Alexan- 
der Trachtenberg, Workers, New York 
city; 20th, William W. Weinstone; 
Workers, New York city; 21st, William 
J. Campbell, Independent, New York 
city; 23d, Moissaye J. Olgin, Workers, 
New York city; 25th, David L. Frank, 
Democrat, Oscawana; 25th, John Hag; 
erty, Socialist, New Rochelle; 26th, Wal- 
ter G. Russell, Democrat, Fishkill; 26th, 
James C. Hogan, Socialist, Monroe; 27th, 


J | Ransom H. Gillette, Democrat, New Leb- 
statements attributed to Mr. Stone con- | 


anon Center; 28th, George W. Greene; 
Republican, Albany; 28th, Allen Depew, 
Socialist, Watervliet; 29th, James & 
Parker, Salem, listed as “Republican 
Democrat”; 29th, T. J. Sullivan, Socialist 
Glens Falls; 30th, E. Watson Gardiner, 
Democrat, Wells; 30th, Herbert M. Mer- 
rill, Socialist, Schenectady; 31st, Abner 
D. Whitney, Democrat, Madrid; 32d, John 
M. Ryenolds, Democrat, Watertown; 32d} 
Thomas H. Lynch, Socialist, Watertown; 
33d, Isaac C. Flint, Democrat, Utica; 33d} 
Otto L. Endres, Socialist, Utica; 34th, 
Bernard J. McGuire, Democrat, Bingham: 
ton; 35th, Wilber M. Jones, Democrat, 
Fayetteville; 35th, T. Deck Comerford, 
Socialist, Cortland; 386th, J. Seldon 
Brandt, Democrat, Ontario; 37th, Edwin 
S. Underhill, Democrat, Bath; 37th, Dan- 
iel D. Hungerford, Socialist, Elmira; 
38th, James E. Cuff, Republican, Roch- 
ester; 38th, William J. Bolton. Socialists 
Rochester; 39th, David A. White, Demo= 
erat, Medina; 39th, George Weber, Sot 
cialist, Rochester; 40th, William F. Shee- 
han, Democrat, Buffalo; 40th, Thomas 
Justice, Socialist, Niagara Falls: 41st 
Robert M. Smyth, Democrat, Buffalo; 
4ist, Martin B. Heisler, Socialist; 42d, 
John Buno McGrath, Republicans Buf- 
falo; 42d, Florence A. McCarthy, Social- 
43d, John B. Leach, 
Democrat, Salamanca. 

North Carolina—For Representative} 
4th, Hobart Brantley, Republican, Spring 
Hope. 4 

North Dakota—For Senator: Norris 
Nelson, Independent, ‘ : 

Ohio—For Representatives: 6th, Ed 
H. Kennedy, Democrat, Georgetown, in- 
stead of name previously given; 15th, 


| E. B. Schneider, Democrat, Zanesville, 


instead of name previously given. ee 
Wisconsin—For Senator: Richard 
Koeppel, Socialist Labor Party, Milwau- a 
kee; Charles D. Rosa, Independent Pro- 4 
gressive Republican, Madison. For 
resentative: 2d, John H. Kaiser, La Fol- 
lette Progressive Republican, Port Wash- 
ington; 7th, A. H. Schubert, Democrat, 


| La Crosse; 8th, R.'J., Walsh, Dem 


Plainfield; 11th, Theodore M. Th 
La Follette Progressive Re; 
Ladysmith, 
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General Andrews Tells New Policy 


Of Government on Prohibition 


_ Asserts Federal Administration Is Working 


Toward Day When 


Local Enforcement 


Will Free His Unit for Larger Problem. 


{Continued From Page 1.] 


he took the helm of the enforcement 
machine some 18 months ago, and told 
also, the story of the long concentration 
of forces of reform which: ultimately 
ended with adoption by Congress of the 
resolution that later was to become the 
Eighteenth Amendment to the Constitu- 
tion. The speaker referred to the 
changes he had accomplished in the way 
of decentralization in enforcement and 
the attempt to establish a more intimate 
contact between those who search out the 
violators and those who prosecute them 
in court. 

In the course of a discussion of the 
ebb and flow of the tide in the prohibi- 
tion movement, General Andrews likened 
the Federal Government’s appearance in 
the field of enforcement to a star of the 
stage, a new actor, he said, who, was left 
suddenly to present the whole drama. 
The local and State authorities, he sug- 


gested, were a local stock company which | 


had withdrawn to the dressing rooms 
and this new actor was compelled to 
play all roles. General Andrews wants 
all of the local troupe back on the stage, 
he said, to play their part—to look after 
the local violators while the Federal Gov- 
ernment moves to curb the great con- 
spiracies and the sources which supply 
the contraband in quantity. 


The full text of General Andrews’ | 
| value of this act, by construing arrival 
| to mean “commercial” arrival—delivery 


speech follows: 
History of Problem. 


In the presence of my assigned sub- | 


ject, and in the presence of you learned 
gentlemen, I have but to mention the two 
pertinent facts connected with our Fed- 


ituti dopted to accomplish | shi 
ee Score ” | cleaned up, but any citizen could still 


the formation of a “more perfect Union”: 


First, that Congress was given the power | 


“to regulate commerce with foreign na- 
tions and among the several States”; and, 


second, that the police power—the power | 


to legislate for the promotion ~of the 
safety, health, morals, and general wel- 
fare of the people—was reserved to the 
several States. _It is in connection with 
these two powers, each exercisd by a sov- 
ereigniy, that the liquor question early 
presented itself in our constitutional his- 
tory. 


imported from a foreign country, and in 
1827 the United States Supreme Court 
decided that the State could not inter- 


fere with such liquors until they had lost | 


their “foreign commerce” character. Thus 
the commerce power of the Federal Gov- 
ernment first appeared as a serious check 
on the exercise of the police power by 
the States. - 

In 1847 the question arose as to liquors 
in interstate commerce, and the Supreme 
Court held that in a matter of general 
interest a State could legislate in regard 
to interstate commerce until Congress 
stepped in to exercise its power in the 

. same field. Thus the courts checked 
State control of international liquor, in 
1827, and allowed State control great 
power in interstate liquor in 1847. 


In 1887 the see-saw started back again, | 


when the Supreme Court laid down the 


doctrine that while a State might, under | 


its police power, prohibit the manufag- 
ture and sale of intoxicants within its 
horders, nevertheless intoxicating liquor 


as a legitimate subject of interstate | 


iamerce, and that the State could not 
.erfere with such commerce by prohibi- 


tive legislation; nor, since the sale is a | 


part of the Interstate Commerce, could 
it prohibit sale in the original package, 
since “sale” was an essential part of 
commerce. 

Close on this decision, in 1890, came 
the decision which bumped the see-saw 
of State control on the ground, causing, 
as such a bump does, the localized dis- 


comfort of the States riding on that end | 


of the see-saw. The Supreme Court re- 
nounced the previous doctrine that the 
States could legislative where Congress 
had failed to act. Now we find the State 


denied the power to prohibit the intro- | 
duction of liquor from other States, and | 


to prevent its sale in the package in 
which introduced, since such sale had 
been held to be an essential part of in- 
terstate commerce, and the courts had 


held that Congress alone could regulate | 


interstate commerce. Under this decis- 
ion in 1890, both foreign and interstate 


liquor marched joyfully where it would, | 
immune from State police power while | 


in original packages, and the most strin- 


gent State regulations were powerless | ors 
| ator Jones propounded his view that the | 


| States needed still further Federal as- | 


to thwart it. : 
In addition to thes¢ disabilities, the 


“due process” clause of the Constitu- | 
tion was proving a serious check on the | 
State’s power to regulate intrastate liq- | 


vors. 
# state could prohibit, under its police 
power, that which adversely affected the 


rublic health, morals, safety or general | 


welfare, the mere possession or use of 
Kquors did not fall in this class, and 


consequently the police power could not | 


be invoked to prohibit them. Of course, 
these constitutional barriers later fell 
one by one as the cohorts of prohibition 
advanced, until the Supreme Court in 


1918 held it constitutional for a state, | 


under its police power, to make the pos- 


session of whisky for personal use a | 
Later it went so far | 
as to say that the fact that such a stat- | 


criminal offense. 


tte destroyed property rights lawfully 
ecquired in the liquor before the law be- 
came effective, did not constitute man- 
date against taking property without due 
process of law. But this came later, 
and it may be said in general that in 
1890 the states could constitutionally 
prohibit only the manufacture and sale 
of intoxicating liquors. It is interesting 
to note that during these years the Fed- 
eral Government took no steps looking to 
direct Federal control of liquors through 
the exercise of its interstate commerce 


Congress had laid imposts on liquors | 


power, as it did in the matters of oleo- 
margarine, white slavery, Louisiana Lot- 
tery, etc. 

Thus in 1890 we find the States un- 
able to cope effectively with liquor, 
either domestic or imported; we find 
Congress unwilling to, deal with it inde- 
pendently from the States; and last but 


and ever-growing sentiment through- 
out the country against the traffic in 
intoxicating liquors. Consequently the 
Federal legislative development from 
1890 on was along the lines of Federal 
cooperation in assistance of the State 
that wished to be dry. 

Owing to the immunity afforded the 
original packages of liquor brought into 
the dry States from outside, dry States 

found themselves filled with “original 
| package shops,” and had to seek Federal 
aid in order to combat them. Congress 
felt that its sovereign commerce power 
should not remain a means of defeat- 
ing the dry policy of a State, and passed 
the Wilson Act in 1890, which re- 
moved from imported liquors their char- 
acter of “interstate” or “foreign” 
goods, upon their “arrival” within the 
State. This was intended to allow the 


packages.” 
destroyed the 


| ported “original 
Supreme Court largely 





to the consignee, not physical arrival 
within the borders. Delivery to the 
package shops for sale could be pre- 
vented, but delivery to a consignee for 
use could not. The shops were thus 


receive all the liquor he chose to order. 
The State remained powerless to re- 
press importation for personal consum- 
ption, and was deluged by liquors thus 
obtained. 


Congress spent twenty-odd years sug- | 


gesting remedies for the shortcomings 
of the Wilson Act. There seemed to be 
constitutional objections to all of them, 
and nothing was done until 1913. Mean- 
while the States, in desperation, strength- 
ened their laws as they could, and began 
to limit the amount of liquor that a man 
could possess. 
Webb-Kenyon Act Upheld. 


Kenyon Act, which removed the protec- 
to which it 


was sent; and subjected 


such liquors entirely to the. control of | 
Wilson | 
' Act and the Webb-Kenyon Act were at- 


the offended State. Both the 
tacked in the courts as unconstitutional, 
as attempts to delegate to the States a 
control of interstate commerce. 


of the Webb-Kenyon Act: 
Court sustained both acts. 


modity, the transportation of which it 
might prohibit entirely, and which the 
States, on the other hand, were powerless 





The view prevailed that, although | 


| borders. 


Instead of prohibting the 


| liquor traffic entirely, Congress chose to | 


| take from it the protection of the com- 
merce clause; and to leave it to be dealt 


with wholly by the communities whose | 


problem it was. Thus in 1913 we find 


| legislative, again in cooperation wigh the 


| 


interstate. 


Federal prohibition which it had thereto- 
fore eschewed. The desire for nation- 
wide prohibition grew from an idealistic 
sigh to a positive demand. 


ized campaign for national prohibition. 
Between the years of 1914 and 1918, 23 
States sounded out the sentiment of their 


| prohibition became effective 33 States 
| hibition amendment to the Constitution 
| was introduced in both Houses in 1913 


and failed to pass in 1914. Similar reso- 


| brought to a vote in either House. 
But before this same Congress Sen- 





| sistance. Believing that the States were 
still powerless to combat solicitations of 
orders for liquors coming through the 
| U. S. mails, he proposed an amendment 
| to a postoffice measure penalizing the 
| mailin gof solicitations into a State which 
| had prohibited them. He was still work- 


operation with the States. In discuss- 
ing the Jones Amendment, Senator Reed 
pointed out the inconsistency of fixing 
| penalties for the mailing of solicitations 


| while tolerating the shipping pf the 
liquor itself into a state which forbade 
liquor. So the Senate in 1917 passed the 
Jones Amendment, and at the same time 
passed Sénator Reed’s Amendment—the 
Reed Bone-Dry Law—making it a Fed- 
eral offense “to order, purchase or cause 
intoxicating liquors to be transported” 
into any state that prohibited the manu- 
facture and sale thereof. Thus we see 
a complete about-face on the part of Con- 
| gress, and we see in Senator Reed of 
| Missouri the father of the first Federal 
prohibition liquor law. It is also inter- 
esting to note that this law was passed 
by a Congress which had chosen not to 
bring to a vote a proposition for Na- 
tional prohibition. 
To be continued in the issue of 
November 1. 





by no means least, we find an insistent : 


State to prevent the sale of the im- | 
But the | 


In 1913 Congress passed the Webb- | 


tion of the commerce clause from any | 
liquor intended to be received, sold or | 
used in violation of the laws of the State | 





Presi- | 
den Taft, in his veto message, also_ex- | 
pressed doubt as to the constitutionality | 
The Supreme | 

It declared | 
that Congress was dealing with a com- | 


to prevent being brought within their | 


the Federal Government, judicial and | 
States, having stepped out of the way, | 
| and allowed the States to control liquor | 
within their borders—both domestic and | 

From 1913 to 1918 events moved fast. | 


In the end Congress abandoned its policy | 
of assisting the States, and turned to that 


In 1913 the | 
Anti-Saloon League launched its organ- | 


| people by the referendum. At the time | 


were dry. A resolution calling for a pro- | 


lutions were introduced in 1915, but not ! 


ing on the theory of Congressional co- | 


| into a state which forbade solicitations, | 
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Functions of All Bureaus of the Government 


Grouped by Topies 


~ 


to Show Related Activities 


This is the first group of a series of topics showing the practical con- 
tacts between divisions and bureaus of all branches of the Government, 
irrespective of their place in the functional organization, so that related 
activities may be studied. One article of the series will be published daily. 


Group 1—Public Health 


= ~ (Sixth Article) 


In this, the sixth of the group of special articles describing what is being done by the various 
agencies of the Government to promote the public health, Dr. J.W. Kerr, describes the work of 
the Division of Personnel and Accounts of the Public Health Service. 


By Dr. J. W. Kerr 


Assistant Surgeon General in Charge of the Division of Personnel and Accounts, 
Bureau of the Peblic Health Service. 


wide geographic area needs a central control 

office, a nerve center, so to speak, which directs 

the movements of the distant members. So the 
United States Public Health Service, which has the 
earth and the air above and the waters, if any, under- 
neath the earth, for its sphere of activity has a dis- 
patcher’s office in the guise of its Division of Personnel 
and Accounts. It is through this division that each of 
the more than 8,000 men and women who comprise the 
personnel of the service came into the organization; 
and it is through this office that these same men and 
women are moved about in the great game which the 
Public Health Service plays with disease as its oppon- 
ent and the world as its chess board. 


F, ORGANIZATION which operates over a 


Being a mobile organization and required to meet 
public health emergencies, the Public Health Service is 
organized and conducted under strict disciplinary rules. 
This necessitates adequate central control and means to 
attend to the mechanics of movements and other mat- 
ters affecting personnel. In fact, there must be some 
specific office charged with the keeping of records of 
appointments, promotions, discontinuances, leaves of 
absence, changes of station and maintenance of discip- 
line in accordance with the laws and regulations on the 
subject. It is the Division of Personnel and Accounts 
which does all these things for the Public Health Serv- 
ice. In addition, the Division looks after the preparation 
of estimates of appropriations to carry on activities, 
recommends apportionments of appropriations in con- 
formity with law, makes allotments to conduct the sev- 
eral activities, and maintains records of all finances and 
expenditures, including an elaborate system of cost ac- 
counting for the manifold operations of the Public 
Health Service. 


The addition of new laws relating to accounting and 
to reclassification and retirement of employes renders 
these records essential to the proper administration of 
public health activities. Moreover, the Division of Per- 
sonnel and Accounts is the property office of the Public 
Public Health Service. Every article which the service 
uses, from a laboratory microscope to aQospital ambu- 
lance, must be properly accounted for from the time it 
is purchased until it is worn out and condemned. It is 
through this division that all records of property and 
supplies are maintained and surplus supplies at one 
station distributed to other stations as may be needed. 


F ANY FUNCTION of the division is more important 
than the others it is the recruiting and giving com- 
missioned personnel opportunity for experience in the 
larger duties they will be called upon later to perform. 
It was this training and experience that enabled officers 
of the Public Health Service to make investigations of 
far-reaching importance. By this means, light was 
thrown on the transmission of yellow fever; the cause 
of hookworn disease in America was discovered, and 
tularaemia, a disease peculiar to America, was identified 
and its method of transmission established. Moreover, 
through experience, officers are able to engage in highly 
technical investigations affecting the public health. A 
candidate for appointment in the Regular Corps is re- 
quired to pass a thorough examination before a board 
of medical officers. These examinations are held at 
intervals in various large cities of the United States for 
those candidates who, after application, have been in- 
vited by the Surgeon General to participate. The exami- 
nations consist of oral, written, and laboratory tests 
necessary to determine the candidate’s mental and 
physical aptitude, as well as professional attainments. 
The service makes no allowance for the expenses of 
candidates appearing for examination. 


APPLICANTS must be between the ages of 23 and 32, 

citizens of the United States, graduates of a reput- 
able medical college, and must have served an interne- 
ship in an approved hospital for one year, or have 
practiced medicine for two years. An average of 80 
per cent in all branches are required for admission to 
the service. Appointments are made by the President 
on recommendation of the Surgeon General and subject 
to confirmation by the Senate. When this confirmation 
has been given, the candidates become Assistant Sur- 
geons and are assigned to duty. 


At this point tm the career of the young Public 
Health Service officer it becomes the duty of the Divi- 
sion of Personnel and Accounts to see to it that he is 
given such assignments as will provide him with a well- 
balaneed experience, necessary to the solution of larger 
problems while he remains in the service. So 
far as practicable, during the first four years he is in 
the service, the young officer is detailed for duty at a 
marine hospital, a quarantine station, an immigration 
station, the Hygienic Laboratory, and in public health 
work in the field, in the order named. 


The length of time the officer spends on each de- 
tail depends upon his previous training and the exigen- 
cies of the service. Where possible and within limits, 


consideration is given to thes preference of the indi- | 


vidual officer. 


AFTER four years’ commissioned service, an Assistant 
4 Surgeon is eligible for promotion, after examina- 
tion, to the grade of Passed Assistant Surgeon. Passed 
Assistant Surgeons after 12 years’ commissioned service 
may be promoted to the grade of Surgeon. Promotions 
to the grades of Senior Surgeon and Assistant Surgeon 
General are made as vacanties occur by promotion of 
the ranking Surgeon or Senior Surgeon, respectively. 
Before such promotions are made, the officer is required 
to pass a physical examination, and his record is re- 
viewed by a board of officers. 


The pay of commissioned officers of the Public 
Health Service ranges from $2,699 for an Assistant 
Surgeon to $7,179 for an Assistant Surgeon General, 
both without dependents. For officers having depend- 
ents, the salary range is $3,158 to $7,200. A Surgeon 
General receives $7,500 if he has dependents, and $7,179 
if he has none. These salaries are established by the 
same law which fixes those of officers of the Army and 


the Navy. The grades are comparable to those of medi- 
cal officers of the Army and Navy. Advances in pay 
in higher grades are dependent, however, upon'length of 
service rather than promotion in rank. By reason of 
legislative restrictions of long standing, promotions in 
the higher grades are almost negligible. 


All other, personnel of the Public Health Service is 
selected from lists of eligibles established by the Civil 
Service Commission under Civil Service law and regu- 
lations. The diverse system of appointment sometimes 
presents difficulties when men of special scientific at- 
tainments are required for specific work involving change 
of station. It would be highly desirable from the stand- 
point of the Public Health Service if all medical and 
scientific personnel subject to emergency and liable to 
changes of station were selected in the same manner as 
the commissioned officers. The adoption of this policy 
would promote scientific investigations and be in the 
interest of efficient administration. 


FOR ADMINISTRATIVE PURPOSES the Public 

Health Service divides the country into six sanitary 
districts with a medical director assigned to each dis- 
trict. Through these directors the Surgeon General 
keeps in tquch with State and local health authorities, 
universities, industries, and other interests favorably 
affected by public health work. These directors also 
make inspections of service stations and activities with 
a view to their coordination, investigate administrative 
difficulties, and devise means for the prevention and sup- 
pression of epidemics liable to occur within their dis- 
tricts. The ordinary routine of stations is handled by 
the officers in charge. The district directors accordingly 
act largely in an advisory capacity without the necessity 
of considerable pérsonnel. 


The present is an age of specialization, particu- 
larly in the field of medicine, and thus it happens that 
within the service there are groups of officers having 
special qualifications for solving particular problems. 
Some of these officers may be devoting their time regu- 
larly to investigations of communicable diseases, nutri- 
tional diseases, the health hazards of industry, or other 
public health problems. But when an emergency arises 
in any district, selection and detail of personnel must be 
made to meet it. In such cases the Division of Personnel 
and Accounts is the channel through which the Surgeon 
General transmits his orders. All epidemic situations 
are met in this manner. These movements of personnel 
are limited as much as possible, however, by the policy 
of having officers with all-round training distributed 
here and there so’as to meet emergency situations as 
they arise. 


URING the fiscal year ended June 30, 1926, there 
were many extra routine demands upon the Public 
Health Service for the services of specialized personnel. 
There was the extension 64 the immigration inspection 
work to European ports, the fight against the spread of 
bubonic plague in California, the tetraethyl lead investi- 
gation, the investigation of the shellfish industry, in- 
vestigations and administration of methods to safe- 
guard milk supplies, and advisory work with the Office 
of Indian Affairs. All of these demands required the 
selection and disposition of qualified personnel. 


In addition, there are constant demands from pri- 
vate and semi-public organizations for assistance and 
instruction in public health matters. Officers are de- 
tailed, therefore, to attend meetings of associations for 
the promotion of public health. It is the policy of the 
service to supply speakers wherever possible and where 
the importance of the occasion merits, for the dissemi- 
nation of public health information and to cooperate 
with and aid State and local authorities in the solution of 
public health problems which arise in connection with 
administration. It is necessary for some agency to 
evaluate for ‘the Surgeon General the relative impor- 
tance of the demands received. This decision devolves 
largely upon the Division of Personnel and Accounts be- 
cause of its knowledge of the availability of officers 
from day to day. 
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Monday, in the seventh article of the series on public health, Dr. W. 


Assistant Surgeon General, 


will 


F. Draper, 


describe the work of the 


Quarantine Division of the Public Health Service 
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United States 


Marine Dentists Administer 
110,320 Treatments in Year 


In an article published in The United 
States Daily of October 27 (the third 
of the public health series in the Daily’s 
topical survey of the related activities of 
the Federal Government) it was stated 
that dental officers of the Marine hos- 
pital, last year gave “10,320 treatments 
to 30,811 beneficiaries.” The number 
of treatments should have been 110,320. 


Buffalo Canal Case 
Is Heard on Appeal 


To Supreme Court 


Government Contests Re- 
versal of I. C. C. Order 
That New York Central 


Provide Service. 


[Continued From Page 1.] 


to receive cars placed on this track and 
to place on this track cars consigned to 
the terminal. Thereupon the State of 
New York filed with the Interstate Com- 
merce Commission a complaint, invoking 
its jurisdiction under Section 6, Subdi- 
vision 13, of the Interstate Commerce 
Act, and praying for an order of the 
commission thereunder, requiring the 
railroad to furnish a_ transportation 
service for the transportation of freight 
between the terminal and points on its 


line and also points on the lines of its 
connections, and with its locomotives 
and employes to perform all railroad 
operations upon the tracks of the ter- 
minal. The railroad answered stating 
that as no common carrier had made 
complaint the commision was without 
jurisdiction. Thereafter two common 
carriers by water were permitted to in- 
tervene and were treated as complain- 
ants. 
Order Was Granted. 

The Commission issued the order as 
prayed by the State of New York. Upon 
an action by the railroad the order was 
permanently annulled and enjoined by 
the District Court on the ground that 
the order was not authorized by section 
6, paragraph 13, of the Interstate Com- 
merce Act, as it was not ‘limited to 
| transportation of freight “not entirely 
within the limits of a single State,” re- 
quired by the Act. 

\ The appellants contend that the State 
of New York is not “beyond and superior 
; to the regulatory or coercive power of 
the Commission,” whose jurisdiction is 
invoked. They-claim that in order to 
invoke the jurisdiction of the Commission 
it was not necessary that the State of 
New York should be a common carrier, 
as its ownership of the terminal qualified 
it as a proper party under the statute to 
file the complaint, but in any event the 
order was not made by the Commission 





the State of New York as two carriers 

subject to its jurisdiction had appeared 

as complainants before the Commission. 
Federal Law Supremacy. 

The appellants further contend that as 
the Erie Basin Terminal is a facility of 
interstate transportation the order was 
as valid as though it directly orderéd 
transportation of freight “not entirely 
within the limits of a single State.” Ap- 
pellants finally claim that the order of 
the commission is not invalid because it 
embraces “all traffic, interstate and intra- 
state,” as to have excluded intrastate 
comerce would have been a clear discrimi- 
nation, and when in the exercise of regu- 
latory power conflicts arise between Fed- 
eral and State authorities out of, which 
preferences and discriminations result 
the Federal law is supreme over all. 
Thé appellee base all their arguments 

upon the ground that the Interstate Com- 

merce Act did not confer power upon 
the commission to make the order. The 
company claims that there was no com- 
petent evidence to support a finding that 
the transportation will be “not entirely 
within the limits of a single State,” as 
the Act requires; and that there was no 
common carrier by water properly be- 
fore the commission in this proceeding 
and subject to its jurisdiction, which is 
essential to the exercise by the commis- 
sion of the jurisdiction conferred upon 
it by Section 6. The appellee finally 
contends that the order far transcends 
the jurisdiction conferred upon the com- 
mission by Subdivision 13 of Section 6, 
and that the order cannot be sustained 
as a determination and prescription of 
the terms and conditions upon which con- 
necting tracks shall be operated, for in 
substance, it requires the railroad to 
extend its line. 


Public Health Work 





Reduces Death Rate | 


Surgeon General Cumming 
Tells of Relation of Citizens to 
Service Given by Government. 


| \Surgeon General Hugh S. Cumming, 
i of the United States Public Health Serv- 
ice, in an address delivered October 29 
before the Washington Round Table, de- 
scribed the relation of the citizen to the 
Public Health Service, and outlined, in 
brief many accomplishments of public 
health work in the last quarter century. 

Dr. Cumming first outlined the func- 
tions of the Publig Health Service, of 
which, he pointed out, there are seven. 
These, he said, include the protection of 
the \United States from the introduction 
of diseases; prevention of epidemics; co- 
operation with the State health boards; 
investigations of diseases generally; su- 
pervision and confrol of biological prod- 
| duets; collection and publication of mor- 





‘ ’ 





the pier track. The railroad consented | 





solely on the demand and at the suit of | 





| Virginian Railway 


Opposes Order to 


Revise Coal Rates 


Supreme Court Asked on Au- 
thority of Interstate Com- 
merce Commission to 
Compel Compliance. 


The Supreme Court of the United 
States has been asked for a ruling on the 
validity of an order of the Interstate 
Commerce Commission requiring the 
Virginian Railway and other carriers to 
establish rates on westbound coal as 
directed and considered by the Commis- 


| sion to be just, reasonable and non- 


prejudicial. Two cases argued together 
before the Supreme Court, October 29, 
1926, presented this question. 

The cases are: The Virginia Railway 
Company, appellant, w. The United 
States of America. The Interstate Com- 
merce Commission, and the Chesapeake 
and Ohio Railway Company et al., No. 
281; and The United States of America 
and the Interstate Commerce Commis- 
sion, appellants, v. The Virginia Rail- 
way Company, No. 282. , . 

Appeals from District Court. 

These are appeals from the District 

Court of the United States for the 


Southern District of West Virginia. 
William D. Mitchell (B. Esterline on 
the brief) argued for the United States, 
P. J. Farrell for the Interstate Commerce 
Commission, and E. W. Knight for the 
railway company. 

After an extended hearing the Inter- 
state Commerce Commission ordered the 


| Virginian Railway and connections to 
| céase and desist from charging for the 


transportation of coal, in carloads, from 
Hot Coal, Wyco, Jonben, Tracoal, Devil’s 
Fork, Corinne and Fireco, W. Va., to 
interstate destinations, rates in excess 
of the district rates maintained on like 
traffic to the same destinations from mines 
in the New River districts of Chesapeake 
& Ohio Railway and Virginian Railway 
and Pocahontas and Tug River districts 
of Norfolk & Western Ralway. This the 
Commission considered to be the estab- 
lishment of just, reasonable and non- 
prejudicial rates for West-bound coal 
from mines of the parties who had com- 
plained, and who have filed a brief in- 
tervening. 

The Virginian Railway asked the Dis- 
trict Court for an injunction to restrain 
the enforcement of the order. This court 
refused, but allowed a temporary re- 
straining order pending appeal. The 
Virginian Railway appealed from the re- 
fusal, and the Government appealed from 
the temporary restraining order. 


Contestion of Railway. 


The contention of the Virginian Rail- , 
way is that the facts found were not » 
sufficient to sustain the commission’s 
conclusion that discrimination or preju- 
dice within the inhibition of the Inter- 
state Commerce Commission Act has 
been practiced by the Railway. It ar- 
gued that the system of rate charging 
used by the railway has been held valid. 

The railway claims that there was not 
a finding that the order would be in the 
public interest, and that there was no 
evidence sufficient to find that the rates 
from the mines were unreasonable or 
unduly prejudicial. The company finally 
contends that the order will make an es- 
pecially preferred class of the Virginian 
coal shippers, resulting in greater dis- 
crimination than that complained of. 

The Government contends that the sus- 
pension of the order by the District Court 
pending the appeal was unwarranted by 
the facts, contrary to law and an abuse 
of discretion. The coal companies point 
cut that no constutional ground is in- 
volved, that_the order of the Commis- 
sion is not beyond the statutory power 
conferred, and that the order is not based 
upon an arbitrary exercise of the com- 
mission’s statutory power. 

The Interstate Commerce Commission 
claims that the findings of unreasonable- 
ness and undue prejudice are amply sup- 
ported by. evidence, that the order /is 
valid in light of recent decisions, and 
that the order does mot require the Vir- 
ginian Railway to give undue preference 
to mines of parties who were complain- 
ants in the proceedings. 


Six Attorneys Admitted 
To Supreme Court Bar 


The following persons were presented 
and formally admitted to practice before 
the Supreme Court of the United States 
on October 29: 

Harold M. Sawyer, of San Francisco, 
Calif.; Raymond S.- Taylor, of Los 
Angeles, Calif.; Thomas M. Wilkins, of 
Washington, D. C.; Theodore 8. Turner, 
of Seattle, Wash.; Wayne Gray, of 
Orlando, Fla, and Barton Baker, of 
Rochester, N. Y. — 
bidity data and sanitary information; and 
control of veneral diseases. 

Pointing, to the accomplishments of 
public health administration, Dr. Cum- 
ming singled out the fact that the gen- 
eral death rate of this country has been 
reduced more than 6 per cent since 1900. 
In that year, he said, the rate was 17.5 
per thousand population, whereas in 
1924—the latest year for which statis- 
tics are available—it was 11.9. 

Other achievements in death rate re- 
duction for specific difeases were cited 
including the improvement of caring 
for infants, which has tended to produce 
a longer life span for the human being, 
and the work of the Public Health Serv- 
ice in the feld of infectious diseases. 
The remarkable work accomplished in 
the dietary or nutritional disease also 
was recounted by Dr. Cumming, with 
particular reference to the recent find 
ings in pellagra, 





